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PREFACE 


If the world survives —an ominous “if”—^it cannot go on as a 
congeries of wholly independent watertight political communi¬ 
ties. On that most responsible minds are agreed. There is, how¬ 
ever, no agreement on the form which any sort of feasible world 
organization will take. And it is clear that the least intelligent way 
of dealing with the question is to consider it as though it were 
a wholly new one and as though our thinking could make what 
is called a “fresh start,” without examining the accumulated tradi¬ 
tion that has conditioned and in a sense created our method of 
approaching the problems with which wx arc faced today. 

Dr. Schiffer, whose untimely death has left an appreciable gap 
in the ranks of those whose training and capacity can illumine this 
particular problem, has presented in this book a careful and criti¬ 
cal examination of the historic bases of the concept of world 
organization. Little as “practical” lawyers and statesmen relish the 
fact, these historic bases are to be found first of all in books, old 
books, the books of Grotius, Pufendorf, and Christian Wolff. But 
it is not because these men were eminent thinkers that Dr. Schiffer 
devotes the first part of his study to them but because the concepts 
and even the words they used are firmly imbedded in all later 
discussion of the subject, and the sharp analysis here contained 
enables us to understand them better. 

This is, however, only the first part of the book. A much more 
important part is to be found in the detailed examination of the 
concepts which recur again and again w^hen the need of some 
world organization is made manifest. What are to be its founda¬ 
tions? Can a universal law be established? Can we count on a 
community of human interests? Is there any solidity underlying 
such notions as natural law? Can we assume that there is a definite 
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progress in society toward a larger altruism? Dr. Schiffer traces 
the growth of these ideas, the opposition they have encountered, 
the compatibility or incompatibility with each other which has 
been found in their various expressions, against the background of 
nationalism in politics and positivism in philosophy, and he finally 
examines with patient and impartial scrutiny the attempt made 
to realize the hope of a world polity in the League of Nations. 

The task as he sees it is not that of readjusting a present situation 
in such a way as to cure a patent evil. It is that of making an idea, 
or rather a complex of ideas, intelligible and of deciding whether 
anything feasible or desirable can result from them. For this pur¬ 
pose, no better summation can be found than this book. It will be 
an indispensable aid in appraising our present hope of attaining 
the goal frustrated when the League of Nations collapsed. It is 
neither an optimistic view of our chances of success nor a prog¬ 
nostication of inevitable failure. We cannot judge of these matters 
without being informed, and it is precisely that result, an in- 
foniied judgment, which will be rendered easier by this book. 

February ly, i<fyo 


MAX RADIN 
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The original idea of analyzing the conflicting theoretical con¬ 
cepts underlying the creation and activities of international organ¬ 
izations such as the League of Nations and the United Nations 
dates back to the time in Geneva, Switzerland, when Walter 
SchiflFer was at work on his first systematic analysis of contempo¬ 
rary doctrines of international law. This earlier work appeared 
in 1937 under the title, Die Lehre vom Driniat des Vdlkerrcchts 
in der neueren Literatur. While the plan for the present study re¬ 
mained uppermost in my husband’s mind, most of his time had to 
be devoted to other matters. During the years prior to his coming 
to the United States in 1941, he prepared his monograph dealing 
with the genesis of Article 16 of the Covenant of the League of 
Nations and participated in various other research activities of the 
Geneva Research Center, which led to his Repertoire of Ques¬ 
tions of General International Law before the League of Nations 
(1942). During his association with the Maxwell School of Citi¬ 
zenship and Public Affairs at Syracuse University in 1944-45, 
he completed his comprehensive “Study of the Structure of the 
League of Nations,” which has, as yet, not been published. 

A Guggenheim award in 1944 enabled Walter SchiflFer to begin 
work on the present study, which carried to fruition the idea of 
a systematic analysis of concepts and doctrines of international 
organization and which as such may be regarded as a completion 
and sum of his life’s work. My husband died in 1949 after finishing 
the manuscript but before any arrangements could be made for 
its publication. The manuscript has undergone only minor edi¬ 
torial changes in the course of preparing it for publication. 

Without the generous support of the John Simon Guggenheim 
Memorial Foundation and of the Institute for Advanced Study in 
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Princeton, of which Walter Schiffer was a member from 1943 
1948, this study could neither have been undertaken nor com¬ 
pleted. My husband benefited greatly from the sympathetic un¬ 
derstanding of the late Professor Robert B. Warren of the Insti¬ 
tute for Advanced Study. Both Professor Walter W. Stewart of 
the Institute and Dr. Henry Allen Moe of the Guggenheim Foun¬ 
dation lent their support and advice in connection with the ar¬ 
rangements for the publication of the book by Columbia Uni¬ 
versity Press. Professor K. William Kapp of Brooklyn College, 
who had known my husband since their studies in Geneva, as¬ 
sumed full responsibility for seeing the manuscript through the 
various stages of preparation for publication and much is owed 
to him for his help. 

Mrs. Ruth Cherniss translated extensive quotations from the 
original French and Latin texts which were included in the manu¬ 
script; Miss Beatrice Miers checked all bibliographical references 
and unified footnotes, and Aiiss Flisabeth Horton aided greatly 
in connection with practically every phase of the completion and 
final publication of the book. To them and to all the friends who 
contributed toward the final publication of the book I express my 
sincere thanks. 


Prmceton^ N. /. 
March, 


HELENE SCHIFFER 
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INTRODUCTION 


The purpose of the present study is to analyze the concept which 
has made a scheme of international organization along the lines of 
the League of Nations or United Nations, generally appear as a 
plausible and normal solution of the problem of universal peace. 
Such an analysis seems to be an indispensable condition of clarify¬ 
ing current thinking on the question of international organization. 

The world organization now in existence—the United Nations 
—^is based on the idea that universal law and order can be pre¬ 
served tlirough an association of independent states. “To save 
succeeding generations from the scourge of war,” the United Na¬ 
tions have undertaken “to unite [their] strength to maintain inter¬ 
national peace and security.” ^ Peace and security cannot be 
maintained, however, by force alone; satisfactory economic and 
social conditions seem to be required if the peoples of the world 
are to live together peacefully. Accordingly, this organization is 
also designed “to promote social progress and better standards of 
life.” ^ Thus the United Nations organization has been given tasks 
similar to those which normally are performed by the various na¬ 
tional states in their respective spheres of authority. For in the 
national community the state is concerned with the maintenance 
of peace among the citizens and the promotion of their welfare. 

A state cannot exist without a legal order; it is a legal com¬ 
munity. When the United Nations Charter was adopted, it was 
presumed that the whole world was governed by a global law and 
that, therefore, mankind constituted a global legal community. But 
in the past the law of this community had not been effective. Man¬ 
kind had been divided by political struggles between states, and 
these struggles and the wars in which they culminated, rather 
than respect for law and order, had characterized the global 
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community. The United Nations organization is intended to 
modify that situation and to replace in the global community the 
rule of force by the rule of law. It has the purpose of establishing 
“conditions under which justice and respect for rhe obligations 
arising from treaties and other sources of international law can be 
maintained.” 

The conditions expected to form the basis of universal peace 
and order are not, however, the same as those which exist within 
a state. In the United Nations organization the purpose of insur¬ 
ing “that armed force shall not be used, save in the common in¬ 
terest,” is to be achieved “by the acceptance of principles and the 
institution of methods,” and “international machinery” is to be 
employed “for the promotion of the economic and social ad¬ 
vancement of all peoples.” These methods, as well as this ma¬ 
chinery, are international. The organization is not a world state 
but an association of states, and it is through the collaboration of 
states that the organization is to fulfill its tasks. 

From the point of view of the Charter the world appears as a 
unit, held together by common interests and governed by a uni¬ 
versal law. Among the principles which the member states have 
accepted, the Preamble mentions one which strongly expre.sses 
the bond uniting all members of the human race regardless of 
their nationality. This is the principle of fundamental human 
rights which has its basis in the dignity and worth of the human 
person. But the members of the human race live together in vari¬ 
ous political units, and these units, organized as states, can alone 
be members of the United Nations. The Charter constitutes an 
attempt to organize the community of mankind through an as¬ 
sociation of independent states. The Charter states that “the Or¬ 
ganization is based on the principle of the sovereign equality of 
all its Members.”Whatever the correct meaning of the term 
“sovereignty” may be, it at any rate denotes a degree of inde¬ 
pendence which is not enjoyed by any group within a state. Al¬ 
though the United Nations organization is intended to perform, 
with regard to the world, tasks similar to those fulfilled in the 
national community by the state, it itself, therefore, is not a state 
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and its methods and its machinery are different from those used 
within a state. 

During the last few years doubts as to the feasibility of such a 
scheme have been cxprcs.sed by a steadily growing number of 
supporters of the idea of world organization, and the alternative 
creation of a world state has been proposed as the only workable 
method of eliminating war. It may seem surprising that the advo¬ 
cates of world government find it necessary to prove the impracti¬ 
cability of the United Nations scheme. It may appear to be .self- 
evident that the world can become a legal community in the same 
sense as a state only if it is organized like a state, and particularly 
that the independence of supposedly subordinate groups is an 
t>bstacle to the complete legal unity of the world. Actually, how¬ 
ever, the opinion that the United Nations Charter adopted the 
natural method of organizing the world w^as held by most friends 
of international organization at the time when the Charter en¬ 
tered into force. 

The United Nations organization constitutes the second at¬ 
tempt to prevent war througli an association of states. The League 
of Nations had been based on a concept similar to that underlying 
the United Nations, and the Charter, while it v\'as intended to 
establish a “more perfect” organization than the League had been, 
followed the general pattern set by the Covenant. Although the 
League had come into existence without precedent in history, its 
creation had been theoretically well prepared. It appeared as the 
realization of ideas which had developed during a long period. 
These ideas concerned the nature of legal relationships between 
states and had finally led to a definite concept of international 
organization. In the light of this concept the world seemed to 
need organization, but a v'orld state appeared neither as a neces¬ 
sary nor even as a desirable means of establishing and maintaining 
universal peace and order. The goal of human development 
seemed to be the gradual transformation of the world into a per¬ 
fect legal community where problems which formerly had been 
political could find a legal .solution. But it was regarded as possible 
to achieve this transformation without fundamentally altering the 
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political structure of the world, which had given rise to political 
problems and struggles. The world was to be organized, but it 
was to remain divided into independent states. The legal order of 
the universal community which was not to be a state was ex¬ 
pected to have similar effects as if that community had been a 
state. 

This concept of world organization, its growth and its appli¬ 
cation in the Covenant of the League of Nations is the object of 
the present study. The exanunation of this concept seems to dis¬ 
close internal inconsistency which makes schemes of world or¬ 
ganization, based on such a concept, appear impracticable. Insofar 
as the impracticability of an organization along the lines of the 
League of Nations and United Nations is concerned, the con¬ 
clusion arrived at by this analysts therefore is in agreement with 
the opinion of those who reject the United Nations idea and sug¬ 
gest the creation of a world state. However, to avoid any possible 
mistake, it may be said in advance that the analysis made in this 
study does not lead to any conclusion with regard to the question 
as to whether or how a world state should be established at the 
present time. To this question, which is political in character, 
this theoretical study can offer no answer. It should also be made 
clear that it is not suggested that the failure of the peoples of the 
world to unite in a world state now or at an earlier time is due 
to any idea that world government is unnecessary and undesir¬ 
able. It is not intended to explain the absence of a world state. 
The only object of this study is to analyze an historical pattern 
of thought which expected that an organization, which was not 
a world state, would initiate an era of universal peace, security, 
and order. The League of Nations and the United Nations were 
created for this purpose. 

The statement of purposes contained in the treaties establish¬ 
ing the League and the United Nations, of course, did not neces¬ 
sarily express the real intentions of all the states which became 
members of these organizations. From the point of view of a 
particular state the international organization could be regarded 
as a means of furthering that state’s own political interests rather 
than as an instrument of universal peace and welfare. Observers 
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of international affairs who regard themselves as bard realists 
may even assert that the lofty ideas expressed in the Covenant 
and the Charter were used deliberately by the statesmen to con¬ 
ceal their real political intentions. Even if this assertion were 
true, the present analysis would still be necessary. An attempt 
to deceive the world in this manner could be made only if there 
existed a pattern of ideas so familiar and persuasive to large parts 
of the world’s population that a certain plan of world organiza¬ 
tion appeared to them to be rea.sonable and acceptable if it seemed 
to fit into that pattern. The principles of international collabora¬ 
tion laid down in the Covenant of the League and in the Charter 
of the United Nations require an explanation irrespective of the 
particular motives which determined each individual government 
to adhere to these principles. 

Hie concept which made an organization of the League of 
Nations type appear as a guarantee of general peace and security 
has, in fact, become so widely accepted that to a considerable 
extent it has shaped the thinking of statesmen as well as of the 
public regarding the necessity and possibility of organizing the 
world and the principles of world organization. As a set of popu¬ 
lar ideas, that concept has not, of course, the character of a 
scientific doctrine. It reflects, however, theories worked out by 
scholars, and only through reference to these theories is it pos¬ 
sible to understand those ideas. The analysis here to be made, 
therefore, is concerned with a theoretical concept and with the 
theories that have contributed to its formation. 

Tliat concept has not been expressed in its entirety by any 
individual writer or group of writers in such a manner that one 
could identify it simply by referring to a limited number of 
books. Its elements appear in the writings of many scholars 
whose theories differ from one another in various ways. But 
these elements constitute a definite concept, a general pattern 
of common thought. Its identity reveals itself not only in the 
characteristic combination of certain historically developed ideas, 
but above all in the fact that the theories following that pattern 
rest on the same basic assumptions from which certain conclusions 
result inevitably. It is true that the scholars themselves are not 
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always fully aware of either the historical background or the 
necessary premises and implications of their own theories. This 
phenomenon, in fact, particularly seems to justify the attempt to 
clarify the theoretical basis of world-organization schemes along 
the lines of the League of Nations and United Nations. 

The basic elements of the concept are to be found in the doc¬ 
trine of natural law and in the idea of progress. It is easy to under¬ 
stand why the doctrine of natural law was bound to be of de¬ 
cisive importance for the growth of the idea that the world, di¬ 
vided into independent states, was a legal coniniiinity governed 
by a global law. Ordinarily, legal rules are created, interpreted, 
and enforced within a state. The fact that these rules are created 
by human acts gives them the character of positive law; their 
existence and binding force depend upon the state organization. 
Through this organization the legal rules of a state appear as 
combined in a legal system. As long as the world is divided into 
independent states, there can be no universal statelike organiza¬ 
tion. But the idea that, in spite of the absence of such an organiza¬ 
tion, a global law governs the world can arise if it is assumed that 
besides positive law there exists another, higher, type of law 
which is of universal validity and independent of any connection 
with a state. Such a law is the law of nature. It is supposed to 
derive directly from the nature of man, to exist and to have bind¬ 
ing force without being laid down in statutes, court decisions, 
or other acts, and to be self-evident to all beings endowed with 
reason. The natural-law doctrine influenced even those theories 
which were intended to prove that there existed a global law as 
positive as the law of the states. This fact is of particular im¬ 
portance with regard to the concept which is the object of the 
present study, because a global organization of the League of 
Nations type was expected to create conditions that made a uni¬ 
versal, positive, legal order possible, although the organization 
had not the character of a state. 

Rules expressing the dictates of nature arc supposed to indicate 
how the individual interests of every member of a community 
can be reconciled with the interests of all the other members and 
with those of the community as a whole. From the point of view 
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of a doctrine which assumes the existence of such rules, the har¬ 
mony of interests—^the goal of an orderly and peaceful com¬ 
munity—appears as naturally given and ascertainable by reason. 
The observance of the natural rules seems to guarantee the 
maintenance of that harmony; their observance seems to depend 
on the extent to which the human beings endowed with reason 
actually make use of this capacity. The idea of progress, fully 
developed during the nineteenth century, gave rise to the belief 
that the peoples of the world, steadily advancing toward greater 
reasonableness and toward material and moral perfection, have 
gradually acquired a better knowledge of their natural interests 
and have become more and more willing to act in accordance 
with this knowledge. This belief led to the assumption that man¬ 
kind was moving toward unity, a unity cstalilishcd by the com¬ 
munity of reasonable interests rather than by tlic existence of a 
world government. 

The influence of these ideas on the growth of the l,cague of 
Nations concept is, of course, well known. The adherents of that 
concept generally regarded themselves as progressives. It Ls also 
well known that the doctrine of natural law has .strongly influ¬ 
enced the science of international law. But it remains to be shown 
in detail in what manner the doctrine of natural law and the idea 
of progresis have contributed to the growth of the concept which 
made an organization like the League of Nations appear as the 
natural solution of the problem of universal peace. Only a de¬ 
tailed examination of its theoretical background will lead to a 
complete understanding of that concept. 

The concept has developed in the course of history, and it has 
seemed appropriate to describe its growth historically. The .start¬ 
ing point was chosen with reference to the origin of the science 
of international law, because the earliest representatives of this 
science first developed the idea that the world, divided into in¬ 
dependent states, was a legal community. The modern science 
of international law arose when the medieval unity of Western 
Christendom disintegrated and the consolidated territorial states 
appeared as predominant factors in the political sphere. Some 
knowledge of the particular kind of unify which had existed in 
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the late Middle Ages is indispensable for an understanding of the 
origin of the theory of international law. Medieval unity, there¬ 
fore, is the first phenomenon to be analyzed. The final outcome 
of the historical development of ideas was the concept of inter¬ 
national organization, which found its expression in the Cove¬ 
nant of the League of Nations. To reveal the contents and char¬ 
acter of that concept, a detailed examination of the general 
principles of the League system of collective security and in¬ 
ternational collaboration is necessary. The League, it is true, 
has ceased to exist and the United Nations organization has been 
created in order to fulfill, through similar though not identical 
methods, the tasks which the League had been expected to per- 
fonn. An analysis of the United Nations Charter might, there¬ 
fore, have seemed more timely. But the League of Nations was 
the direct result of the theoretical development here described, 
whereas the United Nations Charter simply adopted the general 
pattern of the League system, which it tried to improve in some 
respects." A thorough explanation of the League of Nations idea 
is, therefore, indispensable for understanding the United Nations 
concept, and this concept can be understood without detailed 
explanation once the League of Nations idea has been clarified. 

The description of the growth during a certain period of a 
particular theoretical concept requires the separation of the ideas 
which contributed to that concept’s fonnation from the broad 
stream of historical development. ^ hereforc, other trends of 
thought simultaneously developed concerning the problem of 
war and peace are not mentioned, however important and inter¬ 
esting they may be. No attempt has been made to analyze in 
detail the relationship between the ideas which constitute the 
object of this study and the political and social conditions out of 
which they grew. Nor was it intended to trace each idea back 
to its ultimate philosophical basis or to show its place within the 
general framework of contemporary thought. The following 
analysis is concerned, however, with the growth of a theoretical 
concept, not with isolated ideas. It is only through the systematic 
connection created by a theory that the ideas by which each 
phase of the historical development of the League of Nations 
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concept is characterized acquire their specific meaning. For this 
reason it seemed appropriate to select as the representative of 
each of certain important phases one particular writer in whose 
theory that combination of ideas is achieved in a typical manner. 
Selection necessarily implies incompleteness. The names of nu¬ 
merous authors who have become well known in connection 
with the problems dealt with here, therefore, are not found in 
this study. The theories discussed are those which seem to in¬ 
dicate most clearly important links in the chain of thought con¬ 
necting certain ideas developed at the end of the Middle Ages 
with the concept underlying the attempts to organize the com¬ 
munity of mankind through an association of independent states. 




PART ONE 


THE CONCEPT OF NATURAL LAW AND 
THE GROWTH OF THE SCIENCE OF 
INTERNATIONAL LAW 




I 


THE UNITY OF WESTERN CHRISTENDOM 
IN THE LATE MIDDLE AGES AND 
ITS DISAPPEARANCE 


The science of im ernationae law in the modern sense of the 
term arose when the unity of Western Christendom had disap¬ 
peared. The purpose of that science was to prove that, after the 
breakup of this unity, there still existed a legal bond uniting 
various peoples. The particular character of medieval unity de¬ 
cisively influenced the growth of the theory of international law. 
The characteristic feature of that unity as it existed in the late 
Middle Ages was the authority which the Popes exercised over 
Western Christendom. 

A description of the position of the pa})acy during this period 
is difficult because of the complexity of medieval history and 
thought; because of the changes, within the period, in political 
circumstances and ideas; and because of the impossibility of 
always distinguishing clearly between actual conditions and 
theories elaborated for the advancement of the claims of one or 
another of the forces struggling for power. It is possible, how¬ 
ever, to extract from the confusing wealth of facts and ideas 
some general elements which characterize the situation insofar 
as it is important to the question under consideration. 

The first outstanding element was the existence of a religious 
bond uniting the AVestern Christian world, and, corresponding 
to this unity, of an ecclesiastical organization of which the Pope 
was recognized as the head. The Christian world had been united 
before in the Christian Roman Empire which had existed since 
the conversion of Constantine. When this Empire had vanished, 
the idea of the unity of the Christian world was preserved by 
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the Church. The creation of a new Empire by Charlemagne and 
Otto I could be regarded as the continuation, in the West, of the 
old unity which had been expressed by a theoretically universal 
faith and a corresponding political organization; and this idea 
of continuity was supported by the revival of Roman law, which 
took place in the late Middle Ages. The Empire of Otto and his 
successors, however, never actually included all those peoples 
which adhered to the ^Vestern Church. It was, therefore, the 
Church rather than the Empire which in fact represented the 
unity of the Western world,’ and it M^as the disappearance of 
the unity of the Church which gave rise to the political condi¬ 
tions and theoretical concepts out of which modern international 
Jaw arose. 

The authority of the ecclesiastical organization was in princi¬ 
ple limited to spiritual matters. AVirhin the AVc.stern Christian 
world there were two types of organization, the spiritual and 
the temporal. Their spheres of authority were in principle de¬ 
fined by their respective characters. But in theory as well as in 
practice the delimitation of the spheres proved difficult and gave 
rise to controversies. As a result of an extensive interpretation of 
spiritual authority, the Popes, who had emerged as the heads 
of the Western Church, claimed during the late Middle Ages 
power to exercise influence in political affairs throughout West¬ 
ern Christendom. During approximately two centuries (from 
the end of the eleventh to the beginning of the fourteenth) they 
actually exercised enough power in this domain to substantiate 
to some extent their own and their supporters’ claims and to give 
these claims a real basis to which reference could be made even 
after changing conditions had led to a definite weakening of the 
Pope’s position. But however their power was conceived of by 
the Popes themselves and by tho.se who supported their cause 
—whether as plenitudo potestatis, extending to the temporal as 
well as to the spiritual sphere, or as an indirect power with re¬ 
spect to political questions which were primarily within the 
jurisdiction of the temporal rulers—in any case their authority 
was claimed and exercised on the basis of the exalted character 
of their office as spiritual heads of Christendom. 
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The Pope’s power was exercised in a particular way. The 
Church, with the papacy at its head at the time when the papal 
claims came nearest to realization, has been described as an “in¬ 
ternational state.”' If used in a certain sense this paradoxical 
term may be useful in explaining the characteristic features of 
the system. 

It was possible to speak of a state in this connection because 
certain elements tended to make Western Christendom under the 
Popes appear as a political and legal unit. It has been said that 
by the time of Innocent III the Church “had everything that a 
state has—and more.” In this statement the term “state” is 
obviously used in the sense of the modern state. The Church 
had in fact a centralized organization and a universal legal order 
—canon Jaw—which was applied by ecclesiastical courts. This 
law was, although in different degree, binding on all members 
of the Church, laymen as w'ell as clergy'. While it was concerned 
only with spiritual matters, canon law included subjects which 
under modern conditions are regulated by state law. Tasks which 
now are performed by the state, sucli as those concerning educa¬ 
tion and care for destitute people, were undertaken by the 
Church. But the spiritual power could and did interfere even 
in matters regarding the exercise of temporal authority in the 
latter’s specific sphere of activity, as it was then recognized. 
This interference occurred when the temporal authority was 
used in a manner appearing reprehensible from a religious point 
of view. To a certain extent the Church claimed the right to in¬ 
tervene for the defense of those unju.stly treated by secular 
authorities."* It also could make its influence felt in the temporal 
domain with regard to constitutional questions and could even 
effect the deposition of secular rulers. This last kind of inter¬ 
ference could generally be based on the idea that the holders of 
temporal offices were, as members of the Church, subject to its 
discipline and that, in case of infraction of religious rules, action 
could be taken against them which resulted in the loss of their 
position.® The Church had at its disposal special means of enforc¬ 
ing its rules. Excommunication and interdict were the principal 
means of compulsion which, although spiritual in character, were 
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capable of producing far-reaching effects in the temporal sphere. 
But there was still another method of coercion used by the Popes 
which tended to demonstrate the political unity of the Christian 
world: this was the holy war proclaimed by the Pope—^the cru¬ 
sade. It could be directed not only against those living outside 
the world of Christianity, but also against disturbers of the peace 
within, especially heretics." 

Thus Western Christendom could in a certain sense be de¬ 
scribed as a state; it was, however, a state of a particular nature, 
an “international” state. The rulership of the Popes, as far as it 
was realized at all, was never exercised in the way of direct 
administration in the temporal sphere. F,ven those who claimed 
for the Pope the highest temporal as well as spiritual power ob¬ 
viously did not think of replacing throughout the Christian world 
temporal with ecclesiastical rule. Afedieval society did not tend 
toward a theocracy in the strict sense of the term.’ E.vcept for 
parts of Italy, immediate administration was left in principle to 
the temporal authorities so far as nonspiritual matters were con¬ 
cerned. This means that the temporal and spiritual spheres were 
considered as separate and as established for different purposes 
and that, while they could come into conflict with one another, 
no complete merger of the two spheres was contemplated or at 
any rate effected. The ecclesiastical power’s interference in spe¬ 
cifically temporal affairs did not occur in the form of a continu¬ 
ous government procedure but rather in that of an intermittent 
intervention, exercised whenever the interests of the community 
of Christians seemed to require it. In the period here under con¬ 
sideration this community had no unified temporal authority. 
The Empire was in fact, if not always in theory, only one among 
several temporal rulerships of equal status as far as independence 
of any higher temporal authority was concerned. The plurality 
of temporal rulers within the ChrLstian world united in the 
Church gave the Christian community a character which could 
be described as “universal federalism.” " “The Papal Respublica 
Christiana was based on a combination of ecclesiastical central¬ 
ism and uniformity with political diversity and devolution.” * 
This structure of the Western Christian world, combined with 
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the fact that the bond uniting its parts had not the nature of a 
continuously functioning government in the temporal sphere, 
resulted in conditions comparable to international relations in the 
modern sense. Political units established contacts with one an¬ 
other by contractual agreements and settled their disputes by 
means of war. The difference between international relations in 
the strict sense of the term and those conditions in the late Mid¬ 
dle Ages lay in the fact that there existed in the papacy a central 
organ that derived its authority from a source independent of 
the political bodies that formed part of the universal community. 
The Popes fulfilled certain functions with regard to the “inter¬ 
national” problems. They confirmed agreements betw^een secu¬ 
lar rulers and reserved for themselves the right to subject to 
ecclesiastical censure a party violating them.’** They could gen¬ 
erally intervene in political conflicts between temporal rulers 
in the interest of peace.” In the matter of war the papacy was 
an authority capable of giving a judgment as to the justness of 
the cause leading to an armed conflict.’® 

It should now be clear in what sense the sjiiritual rulership of 
the late Middle Ages can be designated as an international state. 
One particular feature of this system, however, which was of 
great importance for the development of the modern idea of an 
international legal community, remains to be emphasized. The 
international state of the Middle Ages was characterized by the 
dualism of spiritual and temporal power and by the ]K)litical in¬ 
fluence of the former on the latter. As a result of this influence 
there existed actually a hierarchy of powers. But it must be kept 
in mind that the authority of the Church over the temporal rulers 
was not only higher in the sense in which a superior state organ 
is higher than an inferior one or the state is higher than a province. 
The Pope’s authority was different in kind from that exercised 
by temporal rulers: there was a qualitative difference between 
temporal and ecclesiastical rulership. The latter had its root in 
the spiritual sphere, and the superiority of this sphere over the 
temporal was the basis of the papal claims with regard to inter¬ 
ference in the political affairs of Christendom.’® Although it had 
political consequences, this interference was, in theory at least. 
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not based on poUtical but on religious and ethical considerations. 
Such questions as those of sin, of the sanctity of an oath,» of 
justice and peace within Christendom were supposed to be the 
problems with which the Church as such was concerned. 

If the spiritual sphere was considered higher in kind than the 
temporal, it must be noted, however, that both .spheres had a 
legal character. The spiritual domain in particular was not only 
a religious but also a juridical sphere. Thus the relationships 
between the two powers were conceived of in legal terms, and 
in the struggles between them legal arguments were used by 
which it was attempted to define the limits of two different 
spheres of jurisdiction.’® IVestem Christendom as united under 
the Popes’ rulenship in the “international state” of the late Alid- 
dlc Ages was a legal unit, the spiritual .sphere embracing the 
spheres of temporal ruJership which w'cre governed by po.sirive 
law. The legal order of the spiritual sphere was related to the 
idea that there e.xisted a world order instituted by Cod, which 
was superior to positive rules laid down by man. The concept of 
a law superior to positive rules had been developed in antiquity. 
This higher law was the law of nature that, in the fonn in which 
it exercised an influence on the thought of subsequent periods, 
was conceived of as derived from the nature of man as a reason¬ 
able being and representing the principles of reason and justice.’" 

In the Middle Ages this concept was incorporated in the general 
Christian concept of a divine world order. The canonists iden¬ 
tified natural with divine law.'® There were also theories which 
in various ways distinguished between the law of God and the 
law of nature. But it is not necessary here to examine these 
tlieorics. It is possible to state that generally the idea of natural 
law was connected with the concept of the spiritual sphere— 
that i.s, the sphere which was regarded as the domain of the 
Church. Thus Pope Gregory IX (1227-1241), in one of his 
decretal letters, laid down the principle that any transgression of 
natural law endangers a man’s salvation.’® As a sin, such a trans¬ 
gression then came into the jurisdiction of the Church. It would 
not be correct to assume that canon law, the law of the Church, 
was as a whole identified with the law of God or with natural 
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law; parts of it were regarded as positive rulcs.^® But jus divinum 
“suffused” the entire body of canon lawj^** and natural law, as 
part of the living world order, as embodiment of eternal justice, 
was on the highest level in the legal system of the Christian 
community. It was supposed to be one of the primary tasks of the 
spiritual power to ensure the observance of this law. The secular 
power was considered bound by the law of justice, and it was 
assumed that its authority could be regarded as legitimate only 
insofar as its exercise conformed to the higher rules. In this sense 
it could rightly be said that the foundation of the regime under 
consideration was the natural law and that the temporal power 
was subject to natural law, which was interpreted by the Roman 
Pontiff.®- 

The importance of the idea that there existed a higher legal 
sphere abfive the temporal domain can be understood only if it 
is considered in connection with the international character of 
the Christian community in the sense indicated above. The inter¬ 
national structure of that community prevented it from becom¬ 
ing a theocracy in the ordinary sense of the term. In an ordinary 
theocracy—that is, a government by priests in a unified state— 
laws may be regarded as dictated by something higher than hu¬ 
man will. Bur the whole body of rules governing the life of the 
community then becomes law in a higher sense; in this respect 
the whole legal sphere is on the same level. In the papal system 
of the late .Middle Ages the international structure of the Chris¬ 
tian Community, characterized by the existence of various secular 
rulerships and, above them, a legal order of a different nature 
and of only intermittent application to temporal affairs seemed 
to make it possible to distinguish, within the legal domain, be¬ 
tween a higher, spiritual, and a lower, temporal, level. The higher 
sphere, imbued with morality, religion, and justice could, in 
theory at least, be delimited with regard to the lower sphere of 
temporal rulerships. Because of the international structure of the 
Christian world, the spiritual sphere provided the only general 
bond uniting all the temporal rulers who did not obey any com¬ 
mon temporal superior, and the standards of that sphere became 
the general rules regulating the relationships between these rulers. 
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Insofar as the idea of a legal higher sphere was connected with 
the international character of the papal system and as this char¬ 
acter implied the absence of a strong, continuously working 
central government over the Christian world as a whole, there 
existed a direct correlation between the organizational weakness 
inherent in that character of the universal system and the higher 
quality of the spiritual authority. If the papal regime had con¬ 
stituted a real central government, the rule of the Popes would 
have become indistinguishable from temporal authority. This 
problem found expression in some propapal writings of the first 
half of the fourteenth century in which the authors attributed to 
the Popes the highest authority in temporal as well as in spiritual 
matters and tried to explain why their authority was not di¬ 
rectly exercised except in some parrs of Italy. These authors 
ascribed the absence of direct government not to the existing 
political conditions but to a decision made by the Popes not to 
vitiate the spiritual character of the higher .sphere by governing 
in the manner of temporal rulers.^-' 

A similar kind of argumentation could be used by antipapal 
wnters to oppo.se any ecclesiastical interference in temporal af¬ 
fairs, and its actual use prepared the way for the development 
which eventually culminated in the breakup of the medieval 
system. The principal elements of this development are known 
too well to require a detailed analysis; they were the Reforma¬ 
tion, which destroyed the unity of the Church, and the consolida¬ 
tion of the territorial states. But it is necessary to mention the 
theoretical considerations which arose in connection with the 
transition from medieval to modern conditions and which to 
some extent determined the specific manner in which the breakup 
of the medieval system influenced the thinking of subsequent 
periods of international problems. 

The fundamental problem of that system was that of defining 
the respective spheres of the spiritual and the secular authority. 

If papalist writers explained the absence of a direct theocratic 
government embracing the whole Christian world by referring 
to the special nature of the spiritual authority which would 
have been debased by the immediate exercise of temporal power, 
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adversaries of the papacy could, by following the same line of 
argumentation, oppose any ecclesiastical interference in political 
affairs without denying the existence of a sphere of higher rules 
above the temporal domain. In fact, the “international state” 
of the Aiiddle Ages was based on two contradictory principles. 
The unity of this state was established by the existence of the 
common Church, which was supposed to exercise an authority 
higher in kind than that of the temporal rulers. Impartial justice 
and Christian love, which were supposed to be the guiding 
principles of the spiritual .sphere, seemed to require the absence 
of power and politics in the exercise of the spiritual authority. 
The latter’s exalted character appeared to be the better preserved 
the higher it ro.se above the sphere where tho.se considerations 
were of importance and the more it limited itself to applying its 
means of coercion only in the interest of man’s salvation. But if 
the spiritual authority w’cre to exercise any influence in tlie lower 
sphere of temporal rule, if the attempt to maintain peace and 
order in the Christian world were to have any effect, then the 
Church necessarily had to participate in the political struggle 
and to use its means of compulsion in a manner which produced 
results in the political sphere. The spiritual authority thus became 
inevitably entangled in secular affairs. This entanglement tended 
to eliminate the distinction between the higher and the lower, 
the spiritual and the temporal, spheres, and particularly to de¬ 
prive the spiritual power of its character of impartial guardian 
of justice. The secularization of the Church and its identification 
with temporal power became the particular objects of attack 
for the political and the theological movements leading to the 
breakup of the system of medieval unity. 

The conflict inherent in this system was described by a modern 
author in the following way: “The most outstanding character¬ 
istic of the international organization of the Aliddle Ages is 
t^e Pope's right of coercion toward aggressors or disturbers of 
the established order. It is an unusually serious problem, for two 
ideological principles are here in open conflict: the notion of the 
ratio divina, the moral sense of the teachings of the Gospels, and 
the juridical necessity immanent in every positive order to have 
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its decisions respected. Natural law here conies into opposition 
with the precepts of positive law and a theoretical antagonism 
leads finally to a supreme crisis of the hierocratic system. In 
this statement the reference to a conflict betw een natural and 
positive law is particularly interesting. The specific role of natu¬ 
ral law within the legal system of Western Chrisrcndoni has been 
mentioned before. If one regards this role in the light of legal 
theory, it becomes obvious that there is in fact a contradiction 
in the idea of a natural order authoritatively interpreted and 
applied in an organized community. For the characteristic fea¬ 
ture of natural law is that it exists without being explicitly laid 
dowm. 

Insofar as the Popes were supposed to apply natural law, they 
generally were regarded as being bound by this law^, not as creat¬ 
ing it. But they could authoritatively state w hat rule of natural 
Jaw^ applied to the concrete case; they could formulate and in¬ 
terpret this rule and enforce its observance. If these tasks are 
performed wdth regard to a natural legal order, then this order 
fK'comcs in fact positiv e. It is immaterial in this respect whether 
the means used to enforce the rules have a sj)iritual character so 
long as they constitute an effective procedure of compulsion. If 
the legal order which is supposed to be natural is in fact positive, 
it acquires the features which characterize positive law: the arbi¬ 
trariness which distinguishes the latter, laid down by man, from 
natural law, regarded as a system of unalterable rules, and the 
dependence on force for the maintenance of the legal system. 
From this point of view the contradiction within the system of 
medieval unity becomes clearly apparent—^that is, on the one 
hand, the conflict betw^een the idea that there exists a higher 
sphere above the domain of temporal rule, with its implications 
of power and politics, and, on the other hand, the actual exer¬ 
cise of powder by the spiritual authority. 

The movements working toward the disintegration of the 
medieval system naturally emphasized the incompatibility of the 
Popes’ spiritual authority with their constant interference in 
political affairs. From the point of view of the present study, 
which attempts to show the growth of a modern pattern of 
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thought, it is of particular importance that modern writers have 
frequently attributed the failure of the papacy to maintain its 
position as the supreme authority of Western Christendom to 
the fact that this authority was exercised in the interest of 
worldly, political goals. Generally these authors criticize not 
the idea of unity of the Western world but the means by which 
the Popes attempted to maintain this unity. Examples of this in¬ 
terpretation of the historical development leading to the disap¬ 
pearance of the medieval system can be chosen at random. For 
instance, an international lawyer writing at the end of the nine¬ 
teenth century speaks of the grasping worldly ambition of the 
Popes and declares that while the Emperor failed for lack of 
power to con.stitute himself the universal pacificator and arbi¬ 
trator, the Pope failed in the same task for lack of impartiality.-"’ 
It was the same idea expressed in other words when it was .said 
that “the pope by aspiring to universal dominion, fell to the posi¬ 
tion of a sot'creign among sovereigns” and “became a disturbing 
influence in the political system of Europe.” Toynbee, in the 
study referred to above,-' traces the downfall of the medieval 
papacy back to the fact that the latter became “pos.scsscd by the 
demon of physical violence which it was attempting to exor¬ 
cize,” and that it substituted the material for the spiritual sword. 
According to this author, the papacy attempted to exercise on 
its ow n account “the oecumenical despotism w’hich it had re¬ 
fused to tolerate in the hands of a Barbarossa or a Frederick II,” 
and thus “quickly turned the public opinion of \Vestern Christen¬ 
dom, not only against the Papacy itself, but against the w'hole 
principle of occumenicali.sm w'hich was now' embodied in the 
Papacy alone.” 

Observations such as these reveal certain modern ide^is con¬ 
cerning the ideal structure of the global community, but, as will 
be shown in the course of this study, these ideas are influenced 
by conditions and concepts which developed during the same 
period to which these observations refer. The medieval system 
of unity gave rise to the idea that there was a fundamental differ¬ 
ence between the principles underlying the unity of the larger 
body comprising various political communities and the principles 
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on which the unity of these communities was based. During a 
certain period of the Middle Ages Western Christendom formed 
a unit which, because of some of its particular features, could 
be called a state. It was kept together by a central organization 
—^the Church—^the head of which was the Pope. But the Pope’s 
authority was based on the spiritual nature of his office, and its 
exalted character seemed to require that this authority should 
not be exercised in the same manner and by the same means as 
the authority of ordinary, temporal rulers. Special considera¬ 
tions of power and politics were not supposed to guide the Popes 
in their actions designed to maintain peace and harmony in the 
Clmistian world. The particular “international” structure of the 
unit formed by the peoples that adhered to the Church was such 
as to make it possible to distinguish, within the legal system, be¬ 
tween a higher and a lower sphere; the higher sphere, although 
conceived of as legal, being the domain of justice, ethics, and 
reason rather than of law as applied in the lower sphere. Al¬ 
though, in accordance witli this distinction, temporal rulership 
was supposed to constitute a separate sphere of jurisdiction, the 
standards of the higher sphere were regarded as applying to the 
lower and particularly to the conduct of governmental affairs 
by the temporal rulers. T hese standards also appeared generally 
to be applicable to the relationship between temporal rulers who 
did not recognize a superior temporal authority. 

When the unity of the medieval world disappeared and the 
territorial states emerged as political units fully independent of 
any larger organization, the idea continued to exist that these 
states formed a legal community governed by a common legal 
order. The survival of this idea was facilitated by the separation 
of the two spheres in the medieval concept. For it was in the 
higher sphere of natural law, of justice and of ethical precepts, 
that the universal bond uniting the various peoples was found. 
The elimination of die central organization, through which the 
higher rules were interpreted and enforced, could even appear 
as the natural solution of the conflict which had been inherent 
in the medieval regime. The existence of such an organization 
had produced conditions under which the higher sphere appeared 
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to become confused with the lower and, particularly, to become 
vitiated by considerations of power and politics. In the absence 
of an organization the highest rules of the global legal order 
could be regarded as pure natural law which, without being 
formulated by any authority, imposed itself directly on the rea¬ 
son and conscience of men. There obviously is a close relation¬ 
ship between the Reformation and the growth of theories which 
maintained the continued existence, in an unorganized world, 
of such a law. In view of the connection which existed in 
medieval thought between the doctrine of natural law and the 
concept of a divine world order, that doctrine was bound to be 
affected by a religious movement which repudiated the authority 
of the Catholic C’hurch and asserted the individual’s right of 
judgment in matters of faith and conscience. The concepts of 
natural and international law could, therefore, be described as 
Protestant ideas.-* 

The disappearance of the common Church coincided with the 
rise and consolidation of territorial states. The conditions result¬ 
ing from this development were unfavorable to the growth of 
the idea that the gap, which the breakup of the medieval system 
of unity had left in the organization of the world, should he 
closed by the creation of another organization. The territorial 
states, which became more and more impervious to influences 
from without, gradually succeeded in establishing to a certain 
degree peace and security within their borders. But the same 
favorable conditions did not seem to be achievable in a political 
community of w'ider scope. The anarchical situation, which had 
resulted from the attempts made during the Middle Ages to 
establish and maintain a central authority in the Christian world, 
seemed to furnish an historical proof that it was impossible for 
such an authority to function effectively. The argument was fre¬ 
quently used that a world state would be too big to permit of 
effective government.*” In this respect the fact is important that, 
under the conditions which replaced those existing in the late 
Middle Ages, it seemed possible to attribute a wider scope to 
the legal order supposed to bind together various political com¬ 
munities. 
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The theory that the whole world necessarily constituted a 
legal unit was expressed in various forms during the Middle 
Ages. The concept of a natural legal order implied the idea that 
the rules belonging to this legal order had universal validity. But 
it was difficult to reconcile that idea with the existence of an 
organization, the Western Church, which was actually limited 
to a certain part of the world. When this organization ceased to 
be effective, the absence of an authority that was limited in its 
sphere of jurisdiction made it easier to conceive of a natural order 
as a legal order common to the whole of mankind, including the 
inhabitants of the newly discovered parts of the earth. It now 
became difficult, however, to consider as a practical problem 
the creation of an organization corresponding in scope to such 
a law of world-wide validity. 

An analysis of the development here under consideration 
would be incomplete if no reference were made to Roman law. 
This law had been the positive law of the Roman h'mpire. But 
its revival in the late Middle Ages took place under conditions 
quite different from those which had existed under the old em¬ 
pire, and under these new circumstances the role of Roman law 
underwent an important change: “the very decay of Imperial 
power in practice rendered (Roman law] rather a set of ideal 
rules” than an entirely obligatory legal system."’ At any rate, 
“until the ‘reception,’ the acknowledged force of local customs 
or laws makes the whole Roman system rather a general norm 
to which law should try to conform than a purely positive juris¬ 
prudence.” The concept of a general law was maintained, 
although the corresponding general authority no longer ex- 
isted,““ and although particular legal systems to a certain extent 
at least prevented its application within the various communi¬ 
ties into which Christendom was divided. The same process of 
reasoning, which produced the idea that under these conditions 
Roman law continued to exist as a system of legal rules, led to 
the concept that that law had a higher character than ordinary 
positive law and that, at least insofar as it could be applied to 
all nations, it was similar to natural law. This manner of thinking 
survived the end of the Middle Ages. In the treaties De jure 
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belli, first published in 1598, Alberico Gentili declared that Ro¬ 
man law was not merely the law of the states but also that of 
the nations and of nature. According to him, it was so in accord 
with nature that the destruction of the empire could not prevent 
that law’s diffusion among all the nations of mankind.^^ In Gen- 
tili’s opinion, Roman law, although established by Justinian for 
private individuals, also applied to relationships between princes 
—that is, to international relationships.^^ It is not intended to ex¬ 
amine the question to what extent those who developed the 
science of international law followed this example and regarded 
Roman-law rules as rules of the law of nations. More important 
here than this question is the fact that the Roman-law concept 
which arose in the A4iddle Ages generally contributed to the 
formation of the idea that, after the disappearance of a central 
authority, a legal bond continued to unite the peoples which had 
been subject to that authority, and that the rules which survived 
the disappearance of the organization, although they still were 
regarded as legal, appeared to belong to a sphere higher in kind 
than that of ordinary, positive law. 

This idea made it possible, after the disruption of medieval 
unity and in a world of states recognizing no common superior, 
to assume that there existed principles which could serve as 
highest standards of conduct with regard to the manner in which 
these states were governed and in which they managed their 
affairs as far as their mutual relations were concerned. In view 
of these principles the government of a state could be regarded 
as something more than a matter of expediency and force, and 
the relationships among states could appear in a light other than 
that of a senseless struggle for power. The highest standards 
were considered to be not merely moral but legal rules, and 
the world thus appeared as a legal community in spite of the 
absence of a world-wide central organization. 
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GROTIUS’ THEORY OF THE LEGAL 
COMMUNITY OF MANKIND WITHOUT 
A CENTRAL ORGAN 


The concep'I’ of a legally ordered world community that exists 
without special organs is presented in Hugo Grotius’ treatise 
De jure belli ac pacts, which first appeared in 1625.^ This book 
shows the characteristic features of the science of international 
law as it emerged from the Middle Ages—a science which derived 
some of its fundamental concepts from medieval conditions but 
applied them to a situation essentially modified politically as well 
as with regard to the general manner of thinking. This science 
forms the basis of all modern ideas regarding the organization 
of the universal legal community. 

Grotius claimed to be the first who treated the law concerning 
the mutual relations among states in a comprehensive and sys¬ 
tematic manner,- and this claim was on the whole well founded. 
This does not mean that there were no writers before him who 
had contributed to the development of the new science. But 
often in the attempt to trace that science as far back as possible 
in an uninterrupted line, modern scholars have paid insufficient 
attention to the fundamental difference between the theory de¬ 
veloped by Grotius and the ideas of some of the writers con¬ 
sidered to be his forerunners. Especially as far as the so-called 
Spanish School of Catholic authors, often described as Grotius’ 
predecessors,"* is concerned, it must be noted that however sim¬ 
ilar their concepts of a community of independent states may 
have been to that of Grotius, the idea of an organization of the 
Christian world had not disappeared altogether from their theo¬ 
ries. For instance, Francisco dc Vitoria,'* one of the writers rep- 
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resenting that school, conceived of a general law of mankind 
governing the relations between Christians and the infidels, who, 
according to him, were not under the Pope’s Jurisdiction even 
with regard to spiritual matters.® But within the Christian world 
the papacy was still recognized as supreme organ.® While in 
Vitoria’s opinion the temporal power was not subject to the 
spiritual in the same manner in which one temporal authority 
may be subject to another temporal authority higher than itself, 
the spiritual power was higher in kind than the temporal be¬ 
cause of the superior ends it served, and the Pope was entitled, 
for the purpose of attaining spiritual ends,’ to exercise temporal 
power over all princes. Vitt)ria especially attributed to the Pope 
the right, in his exercise of temporal power for spiritual ends, 
to intervene in the case of wars between princes, to forbid their 
continuation, and to act as a judge between the parties to the 
conflict. 

Grotius considered the claim for influence in worldly affairs 
made on behalf of the Church to he contrary to the latter’s spirit¬ 
ual character.® It is true that he admits the existence of a special 
bond uniting the Christian peoples.® But, in his theory, no or¬ 
ganization of the type and authority of the medieval Church 
corresponds to that bond. In Grotius’ view, the whole world 
constitutes a legal community, but this community has no or¬ 
ganization of its own. He expressly rejects the theory according 
to which the Emperor is lord of the world, because this theory 
is contrary to reality.’® The universal legal community is kept 
together not by a special organization but by a legal order bind¬ 
ing all members of the human race. 

This legal order is the law of nature. Grotius defines it as fol¬ 
lows: “The law of nature is a dictate of right reason, which 
points out that an act, according as it is or is not in conformity 
with rational nature, has in it a quality of moral baseness or moral 
necessity; and that, in consequence, such an act is either forbid¬ 
den or enjoined by the author of nature, God.” ’’ As a creature 
endowed with reason, man is capable of ascertaining general 
principles and of acting according to them. The nature of man 
from which dispassionate reason can deduce these principles is 
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characterized by his “socisbility," bis desire for a peace/ui social 
life. Nature does not impel man to seek exclusively his own ad¬ 
vantage; it leads him to seek the maintenance of social order in 
common with his fellow men. Natural law, which is unix ersal 
and in principle unchangeable, indicates which conduct the com¬ 
munity life of reasonable beings requires.’- 

According to Grotius tbe law of nature contains rules con¬ 
cerning the right to begin a war as well as rules of warfare. I’hc 
main purpose of his book was to demonstrate the existence of 
such rules and thus to contribute to the improvement of the 
conditions of his time when M'ars were started and carried on 
without restraint.’' 

Although Grotius is opposed to the indiscriminate use of force 
in the international .sphere, he does not profe.s.s integral pacifism. 
He raises the question as to whether the waging of war can 
ever be in accordance with law, and he answers this question 
affirmatively.''* Considering the problems from the point of view 
of natural law, he says that “right reason . . . and the nature of 
society ... do nor prohibit all use of force, but only that use of 
force which is in conflict with society.” In an organized com¬ 
munity, force is used for the maintenance of law, and its use in 
the global community is equally justified if it .serves the sanie 
purpose. Grotius likens war to law-enforcement procedures that 
arc applied within states but cannot be followed outside of a 
statelike organization. In this sense he says: “VVI-jcn judicial 
settlement fails, war begins.” “For judgments are efficacious 
against those who feel that they are too weak to resist; against 
those who are equally strong, or think that they arc, wars are 
undertaken.” War, therefore, constitutes a method of decid¬ 
ing a legal problem and of executing the decision. Consequently 
“the sources from which wars arise are as numerous as those 
from which lawsuits spring.” In addition to self-defense, “the 
obtaining of that which belongs to us or is our due, and the in¬ 
flicting of punishment” are the general causes for which wars 
can be undertaken according to the law of nature. 

As a method of enforcing the law of the global community, 
war appears as one of the elements which give that community 
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its legal character. In the late Middle Ages, Western Christen¬ 
dom had had a central organization through which observance 
of the legal order could be compelled. In Grotius’ natural-law 
theory, which docs not recognize any world-wide central or¬ 
ganization, law enforcement can result only from the spontane¬ 
ous reaction against an unlawful act of the individual members 
of the global community that are supposed to follow the dic¬ 
tates of reason and conscience. That reaction is war. Grotius 
develops this theory of war as a legal sanction in a manner which 
strongly emphasizes the unity and solidarity of the human race. 

This solidarity finds expression in the rule which allow's a 
state to wage war even if the facts which constitute a just cause 
of war do not adversely affect its own interests. As a rule, war is 
waged by a state in its own interest by virtue of the principle 
that “by nature everyone is the defender of his own rights.” 
But Grotius a.sserts tliat by the law of nature, the principles of 
which apply to the relations among states, each individual is 
“justified in enforcing not merely his own right but also that of 
another. The causes, therefore, which arc just in relation to the 
person whose interest is at stake arc just also in relation to those 
who give assistance to others.” To render service to another 
is not only permissible but honorable.-^ Help may be given, 
therefore, not only to those who are entitled to cxjtect it for a 
particular reason, such as a treaty of alliance. The common bond 
of human nature affords sufficient ground for rendering assist¬ 
ance.-* On the other hand, an alliance does not give the right to 
aid another state if its cause is not just. Consequently, “alliances 
. . . entered into with the intention that aid should be rendered 
for any sort of war without distinction of cause are not permis¬ 
sible.” The question of the justness of the cause of war also 
arises with respect to the behavior of those states which take no 
part in a war. According to Grotius, they have to avoid anything 
which may hamper the party waging a war for a just cause or 
may aid the one whose cause is not just.*® There is, therefore, no 
neutrality in the modern sense of the term, which implies strict 
impartiality.*® 

The concept of strict neutrality evidently is incompatible with 



GROTIUS 


34 

a legal system based on the principle of unity and solidarity. In 
this system war is not merely an act of self-help. When it is waged 
on behalf of others—that is, when the use of force does not serve 
any selfish interest—war appears clearly as a method of maintain¬ 
ing law and order in the global community.**^ In a world united 
by a universal law, but without a central organization of its own, 
the states alone can use force for this purpose. Their rulers thus 
appear in the role of guardians of the universal law. The global 
community has no special organization, bur it has at its disposal 
agents entitled to act for the good of the whole community. This 
situation is expressed in Crotius’ treatment of the war undertaken 
to punish a lawbreaker. According to Grotius, any excessive viola¬ 
tion of law gives the rulers of states the right to demand punish¬ 
ments— and not only in case they themselves or their subjects are 
injured by the breach of law. “For liberty to serve the interests of 
liumansocicty through punishments, which originally . . . rested 
with individuals, now after the organization of states and courts 
of law is in the hands of the highest authorities, not, properly 
speaking, in so far as they rule over others but in so far as they 
are themselves subject to no one. For subjection has taken this 
right away from others.” Thus, “kings, in addition to the par¬ 
ticular care of their own state, are also burdened with a general 
responsibility for human society.” 

Another case which clearly illustrates the rulers’ general au¬ 
thority to maintain the universal law is the war undertaken by a 
ruler for the defense of the subjects of another ruler, in order to 
protect them from wrong at his hands.'"’ To make possible a full 
understanding of Grotius’ theory concerning this case, his opin¬ 
ion regarding the right of subjects to resist their rulers must be 
mentioned.’1 Grotius establishes the principle that a subject 
should not carry out an order issued by the authorities that is con- 
traiy to the law of nature; but if, as a result of disobedience, the 
subject is treated unjustly, he should endure it rather than resist 
by force. Rebellion is in principle not permitted by natural law 
because it is contrary to the ends of the state which is established 
for the maintenance of public tranquillity. Only in exceptional 
cases can rebellion be regarded as justified. But Grotius declares 
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that a foreign ruler has the right to wage a war for the defense of 
the subjects oppressed by their ruler even if these subjects them¬ 
selves are not entitled to active resistance. The reasons for which 
a subject is prohibited to take up arms against his superiors are not 
valid with regard to foreign rulers who are not subjects of the 
oppressive ruler. Here again the rulers of the various states appear 
in the role of guardians of the universal law. Here the facts which 
provide the cause of war do not belong, however, to the interna¬ 
tional sphere, but to the internal sphere of a state. The foreign 
rulers intert^enc, in the interest of universal justice, in the internal 
affairs of a state in order to remedy a wrong of which no redress 
can legally be obtained within the national community itself. 

Grotius’ treatment of this ca.se very clearly reveals the concept 
of unity which underlies his natural-law doctrine. In his theory 
the law of nature is not merely international law regulating the 
relationships among states. It is the law of the community of man¬ 
kind, which is composed of all reasonable beings—^that is, of all 
members of the human race. 

As a law imposing itself directly on the conscience of man, 
natural law is essentially concerned with the individual, whether 
he be a private citizen or ruler of a stare. It is true that the internal 
life of the states is governed by a type of law which is different 
from the law of nature. It is positive “volitional” law, which, un¬ 
like natural law, has its origin in human will.'’* But, according to 
Grotius’ theory, the existence of the various systems of positive 
municipal law does not result in a disruption of the unity estab¬ 
lished by the law of mankind. This law constitutes the universal 
legal order in which those various systems find their legal basis. 

Within the system of natural law, legal obligations can be 
created by agreements; the law of nature makes them binding.*^ 
Grotius declares that “out of this source the bodies of municipal 
law have arLsen.” ** This contractual concept of the state makes 
it possible for him to derive the .state and its law from the natural 
order, which is the ultimate source of all legal phenomena; “the 
very nature of man, which even if we had no lack of anything 
would lead us into the mutual relations of society, is the mother 
of the law of nature. But the mother of municipal law is that 



GROTIUS 


36 

obligation which arises from mutual consent; and since this obli¬ 
gation derives its force from the law of nature, nature may be 
considered, so to say, the great-grandmother of municipal law. "" 

The rules of municipal law are changeable and are different in 
different stares. But municipal law must generally conform to 
natural law as to the unchangeable and universal standard of jus¬ 
tice and reason.*^ It is not neces’sary here to investigate more 
closely Grotius’ theory with regard to the relationship between 
natural law and municipal law. It is sufficient to state that Grotius 
regards rules of the law of nature as applying to problems arising 
within the states’ sphere of authority and as demanding observ¬ 
ance by the individual subjects of the states. 

For instance, Grotius considers the question how the subject, 
who Ls ordered by his ruler to fight in an international war, ought 
to behave if he regards the cause of the war as unjust.''** In Grotius’ 
theory, international war, “public” war between independent 
states, is only one of several different types of wars."” “Private” 
war, the war between private individuals, is not entirely ex¬ 
cluded by the existence of states and law courts; according to 
Grotius, natural law pennits this war when judicial procedure 
is, for some reason, nor available—for instance, when a person 
injured by another “cannot wait to refer a matter to a judge with¬ 
out certain danger or loss.” “Mixed” war is war between pri¬ 
vate persons on the one side and .state authorities on the other; in 
this connection, Grotius di.scu.sses the question whether war of 
subjects against superiors—that is, rebellion—is permitted.^' It 
has been mentioned before that, in his opinion, natural law per¬ 
mits rebellion only in exceptional ca.sc.s. It is not necessary here 
to examine in detail Grotius’ theory on this subject. It is im¬ 
portant only that natural law, as a legal order higher in kind than 
ordinary positive law, is supposed to regulate questions of this 
type and that, as shown above, the nile which gives foreign 
rulers the right to come to the assistance of an oppressed people 
provides for the enforcement of the higher law against those 
who exercise the highest authority in the sphere of municipal 
law. 

Ideas such as these disclose a certain similarity between the 
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legal community of mankind as conceived of by Grotius and the 
“international state” which Western Christendom formed dur¬ 
ing the late Aliddle Ages. In Grotius’ theory, as well as in the 
medieval concept underlying that state, the unity of the legal 
system is supposed ultimately to result from the existence of a 
law wliich is liigher in kind than that created in the various po¬ 
litical bodies into which the greater community is divided. The 
higher law is regarded as pervading the wliole legal structure 
and as applying even in the sphere which generally is recognized 
as that of the rules of inferior type. Through the doctrine c)f war 
waged for just causes, a doctrine which had been developed dur¬ 
ing the Middle Ages, Grotius attempts to liken tlic global coni- 
nuinity to a state in which the law is enforced through legal 
procedures. 

But Grotius’ legal community of mankind is not a state. In 
that community there is no common authority al)o\'c the various 
political units which can decide the question as to whether a 
particular act is just or unjust in the light of the higher law. 
G'rotius’ theory is significant as an attempt to conceive of the 
higher law as a purely natural order unsupported by any special 
organization of the type which made it possible to consider the 
medieval Christian world its a state in which all individuals be¬ 
longing to the Catholic faith were united. In the legal system 
conceived of by Grotius, pure natural law imposes itself directiy 
on the conscience of men who, in case of a violation of law, react 
against the wTongtlocr spontaneously and without being diverted 
by any higher authority.*- 

Within the medieval concept of Christian unity the existence 
of such a higlier authority seemed to conflict witli the character 
of the highest rules of the community. In Grotius’ doctrine the 
theoretical difficulty inherent in the medieval concept reappears, 
but in reversed form. The problem had been how the purity of 
the higher law could be reconciled with the existence of a central 
agency which was entitled authoritatively to interpret that law 
and to compel its observance and which was capable of interfer¬ 
ing in the affairs of the lower sphere. Now the problem arose 
whether, in the absence of a global organization, the higher law 
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could be regarded as a real legal order. Grotius had to deal with 
this question. He had to try to refute the opinions of those who 
denied the possibility of conceiving of a legal order outside of 
communities organized as states and, particularly, a legal order 
regulating the relations among states. Grotius’ theory raised a 
new problem—the problem of international law with which all 
scholars assuming the existence of legal rules binding upon states 
have had to deal ever since. 

Because he was regarded as the first writer who tried sys¬ 
tematically to demonstrate the existence of such rules, Grotius 
has become known as the “father of international law.” But 
Grotius was a scholar, and his only authority was that of a 
scholar. What he has created is a science, the science out of which 
grew the modern theory of international law. 

Grotius considers the principles of the law of nature to be 
“in themselves manifest and clear, almost as evident as arc those 
things which we perceive by the external senses.” But con¬ 
siderable scholarly effort is required to ascertain specific rules 
of natural law. In this respect Grotius follows two different 
ways: the a priori method of demonstrating “the necessary agree¬ 
ment or disagreement of anything with a rational and social 
nature,” and the a posteriori method of concluding “that that is 
according to the law of nature which is believed to be so among 
all nations, or among all those that are more advanced in civiliza¬ 
tion.” To find out what nations believe, Grotius relies on the 
testimony of writers whom, in accordance with the universal 
and unchangeable character of natural law, he selects from differ¬ 
ent places and different times. If “many at different times, and 
in different places, affirm the same thing as certain” and if this 
agreement indicates that the writers have drawn “a correct con¬ 
clusion from the principles of nature,” then the existence of a 
rule of natural law seems to him to be proved.'^''^ 

In his search for concordant opinions, Grotius makes a careful 
selection among writers.'^® He chooses those whose opinions have 
most authority and who express the belief of nations “more ad¬ 
vanced in civilization.” With regard to the historical examples 
by which he illustrates his argumentation, he declares that they 
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have “greater weight in proportion as they are taken from better 
times and better peoples.” He therefore prefers “ancient ex¬ 
amples, Greek and Roman, to the rest.” He obviously could 
not deduce the rules of natural law from the practice of his own 
time, which he was trying to improve through the precepts laid 
down in his book. Grotius’ work, therefore, is not descriptive. 
His law of nature is not natural in the sense that it corresponds 
to what all human beings actually do or at least to what they all 
consider to be just or unjust. Freeing his mind from all political 
considerations which indeed would be incompatible with his task 
of stating the dictates of pure reason and justice,the scholar 
demonstrates these dictates to a world in which they arc widely 
disregarded and not even generally recognized as valid standards 
of conduct. The question arises necessarily how, under these 
conditions, the legal system could be effective and jiarricularly 
how war could fulfill the role of an efficient sanction of the legal 
order. 

In order to regard Grotius’ scheme of law enforcement through 
war as workable, it was necessary to assume not only that the 
rulers who began a war were able to know what was right or 
wrong, and willing to act according to this knowledge: it was 
also necessary to suppose that in every particular case all the other 
rulers would arrive at the same judgment concerning the cause of 
war. According to Grotius, the state against which a war was 
waged for a just cause had no right to defend itself.®” There was 
to be agreement on the justness of a war among the states other 
than those immediately concerned, so that assistance might be 
given to the state which used force in accordance with the law 
of nature and help might be withheld from the wrongdoer. Uni¬ 
formity of judgment with regard to the cause of a war was also 
required as far as the legal situation resulting from the acquisi¬ 
tion of things through war was conceived. According to Grotius, 
things may be acquired by war because they are owed to the one 
undertaking the war or because taking them away constitutes 
an equitable measure of punishment.®^ Rulership over a people 
may be obtained in this way.®- Acquisition by war is lawful, if the 
cause of the war is just and if the limits of acquisition established 
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conditions as fulfilled were all other states obliged to recognize 
as valid changes in the legal situation which were brought about 
by a war. The whole legal system conceived of by Grotius re¬ 
quired an investigation by the rulers of states into the just char¬ 
acter of actions performed by others, and it could be considered 
to be workable only on the condition tliat all rulers judged in an 
identical way the causes and consequences of a war. 

Grotius was well aware of the practical difficulties arising in 
this respect. He admits that “certainty is not to be found in moral 
questions in the same degree as in mathematical science” and 
that, therefore, in a concrete case, doubts are possible with regard 
to the causes of a war."‘’^ Under these conditions it is difficult to 
imagine how third parties can arrive at identical judgments con¬ 
cerning the cause of an armed conflict between two states. But 
if unanimity of judgment is not guaranteed, the rule which per¬ 
mits third states to take sides in the interest of law and justice 
may simply have the effect of extending the scope of a war 
originally limited to two states. Thus Grotius declares that “to 
undertake to decide regarding the justice of a war between two 
peoples had been dangerous for other peoples, who were on this 
account involved in a foreign war.” In the same }>assagc Grotius 
goes on to say: “From external indications it can hardly be ade¬ 
quately known what is the just limit of self-defence, of recover¬ 
ing what is one’s own, or of inflicting punishments; in conse¬ 
quence it has seemed altogether preferable to leave decisions in 
regard to such matters to the scruples of the belligerents rather 
than to have recourse to the judgments of others.” 

Those to whom this practice seemed preferable, according to 
Grotius, were the nations of the world who, through their con¬ 
sent, introduced another regime than that previously described. 
Grotius regards consent as the method of creating the law of 
nations as distinguished from the law of nature. According to 
the law of nations, war produces certain legal effects regardless 
of the justice of the cause, on the condition that it is undertaken 
by the supreme authorities of the states concerned and that it is 
preceded by a declaration of war.-"*''’' In this case “it is permitted 
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to harm an enemy, both in his person and in his property; that 
is, it is permissible not merely for him who wages war for a just 
cause, and who injures within that limit, a permission which we 
said . . . was granted by the law of nature, but for either side 
indiscriminately.” •'‘® Thus, while according to the law’ of nature 
rliose w’ho waged a just war w’cre allow'ed unilaterally to act in 
a certain manner against violators of the legal order, the law of 
nations subjects both parries to identical rules of w'^arfare. By 
the law of nations a stare becomes “owner, w’ithout limit or 
restriction, of what he has taken from the enemy. Thar is true 
in this sense, at any rate, that both the possessor of such booty, 
and those who hold their title from him, are to be protected in 
their possession by all nations; and such a condition one may call 
ow’ncrship so far as its external effects are concerned.” In this 
way rulcrship over a conquered pcojilc may also be acquired."** 
Peace treaties arc valid according to the law of nations even if 
one party was unjustly induced by fear to give its consent— 
that is, if the conditions of peace w’crc imposed on him by force 
in a war the cau.se of which was not just. I'he uncertainty concern¬ 
ing the legal consccpiences of war, inherent in Clrotius’ natural- 
law theory, is eliminated in this concept of war instituted by the 
law of nations. Third states have “a certain rule to follow” in 
tletermining what belongs to w'hom and must rect)gnize the 
rights of the victorious state w ith regard to the things which it 
has taken away from the enemy. Thus it becomes clear why 
Coirotius states that the kuv of nations w’as introduced “not only 
for the sake of avoiding greater evil but also to secure each one 
his right.” 

The fundamental difference between this concept and the 
natural-law theory of war is obvious. In the latter theory war is 
a law-enforcement procedure, the conditions and effects of which 
are determined by legal rules which emphasize the solidarity of 
mankind. The law of nations recognizes the outbreak of a w'ar 
as a practically uncontrollable event which takes place w'hencver 
a state freely decides to disturb the peace of the world by waging 
war against another state. According to the rules of this law', the 
arbitrary use of force produces changes in the legal situation. 
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The distinction which Grotius makes between war waged in 
accordance with the law of nature and war as regulated by the 
law of nations can be fully understood only if the character of 
the law of nations and its place within the legal system conceived 
of by Grotius are defined. Since it has its origin in human will, 
the law of nation.s, jus gevtiufn, belongs to the category of “voli¬ 
tional” law. It is supposed to be derived not from rea.son, but 
from tlie will of peoples as manifested by custom.*® 

While the law of nature is the law of the community of man¬ 
kind, which embraces all members of the human race, the law of 
nations exclusively regulates the relationships among states. It 
“concerns nations only, not persons who have no existence as 
a nation or form a part of a nation.” There obviously exists a 
strong similarity between this concept of a law of nations and 
the theory of customary law which was developed later by the 
positivist doctrine of international law. It is true that Grotius 
does not deduce the rules of the law of nations from the practice 
of his time. The description which he gives of his procedure dis¬ 
closes that he tries to prove the existence of these rules by the 
same method which he used a posteriori to demonstrate the exist¬ 
ence of rules of natural law—^that is, by showing agreement of 
opinion among writers and by referring to historical examples. 
According to him, agreement on a certain question “ought to be 
referred to a universal cause; and this cause . . . must be cither 
a correct conclusion drawn from the principles of nature, or 
common consent. The former points to the law of nature; the 
latter, to the law of nations.” This method of ascertaining the 
rules of the law of nations clearly differs from that followed by 
later positivist writers in tlicir search for customary international 
law. But Grotius’ basic concept of a law created by the consent 
of states, which finds cxprc.ssion in custom, nevertheless corre¬ 
sponds to that developed by the positivist doctrine. Although the 
law of nations not merely sanctions everything that is actually 
done in the international domain, it is supposed to be better 
adapted to existing conditions than the universal and unchange¬ 
able natural law. Unlike the latter, the law of nations, according 
to Grotius, cliangcs in the course of time ®® and is not the same 
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in all parts of the world: “outside of the sphere of the law of 
nature . . . there is hardly any law common to all nations. Not 
infrequently, in fact, in one part of the world there is a law of 
nations which is not such elsewhere.” ®® 

Regarded from a purely formal point of view, Grotius’ system 
seems to have found its final perfection through the concept of 
the volitional law of nations. A complete parallel appears to exist 
between the international sphere and the internal sphere of the 
state. Municipal law as well as the law of nations lias its origin in 
human will. Both derive their validity ultimately from the law 
of nature, which makes consent binding. Their existence is justi¬ 
fied by considerations of utility and expediency. This parallel 
between the law of nations and municipal law gives Grotius’ sys¬ 
tem an appearance of completeness and consistency. There is a 
sphere of law originating in human will governing, on the one 
hand, the internal affairs of the various states and, on the other, 
the relations among these states; ®^ there is another legal sphere, 
of a higher kind—that of natural law—which pcnneates the 
whole legal structure and constitutes its basis. 

Closer investigation reveals, however, that the relationship be¬ 
tween natural and positive, volitional, law is different in the case 
of municipal law from what it is in that of the law of nations. It 
appears that the latter is in a particularly unfavorable condition 
insofar as it shares with municipal law its inferior character and 
with natural law its uncertainty of application. 

The application of the law of nations is less certain than that 
of the legal order governing the internal affairs of a state. That 
law is supposed to be established by the states themselves as a set 
of rules which in actual practice are to supersede those of natural 
law. Nevertheless, the law of nations obviously cannot provide 
the same degree of security that prevails within a state where 
the law is laid down and enforced through an organization. Like 
natural law, the law of nations depends for its application on the 
rulers’ knowledge of its rules and on their willingness to obey 
them. Grotius, therefore, declares that religion is of even greater 
use in the society of states than in a single state because “in the 
latter the place of religion is taken by the law's and the easy exe- 
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cution of the laws.” In the international domain, according to 
Grotius, “the enforcement of law is very difficult, seeing that it 
can only be carried out by armed force, and the laws are very 
few.” Here fear of the divine power is the ultimate guarantee of 
lawful conduct, “and for this reason those who sin against the 
law of nations arc everywhere said to transgress divine Jaw'.” 

Municipal law has its immediate origin in the civil power,^^' 
which is supposed to be established by consent; the situation is 
not the same in the case of the law of nations. 1 his law is sup¬ 
posed directly to result from consent. The question necessarily 
arises how a legal order of the same kind as municipal law can 
exist under conditions so different from those which make pos¬ 
sible, in the internal sphere of the stare, the authoritative formu¬ 
lation, interpretation, and enforcement of rules. As far as the 
legal character of its rules is concerned, the theory of the law 
of nations, therefore, raises the same problem as the law of nature. 

Grotius’ law of nations is a science in the same sense as is his 
natural law. The law of nations, it is true, is supposed to be the 
product of the will of peoples. However, in the absence of an or¬ 
ganization, it obviously depends for its formulation upon the 
scholar. He discovers the will of states by a process of selecting 
and interpreting historical examples and the o})inions expressed 
by other writers. The similarity which in this res})ect exists be¬ 
tween the two types of law clearly appears in the fact that 
Grotius proceeds in the same manner to prove, a posteriori, the 
existence of a precept of natural law and to ascertain a rule of the 
law of nations. 

From the absence of a global organization necessarily follow 
similar consequences in the case of natural law and in that of the 
law of nations. In this regard the latter shows certain features 
which distinguish natural law from municipal law, the law of 
an organized community. But in the case of natural law, there 
exists a direct correlation betwxcn organizational imperfection 
and the particular dignity of the sphere to which that law be¬ 
longs. The law of nations, however, less perfect than municipal 
law as far as organization and certainty of application is con¬ 
cerned, at the same time has with respect to natural law the 
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same inferior character as municipal law. As a law emanating 
from human will and based on considerations of utility, it is on 
rhe whole inferior to the law immediately resulting from nature 
and reason. This relationship between the law of nations and the 
law of nature is particularly clear in Grorius’ theory of vt'ar. He 
tleclares that everything done in a war which is undertaken in 
accordance with the law of nations but without just cause is 
internally unjust. “In consequence the persons who knowingly 
perform such acts, or co-operate in them, arc to be considered 
of the number of tliosc who cannot reach the Kingdom of 
Heaven without repentance.” Although externally legal own¬ 
ership is acquired on things taken axvay from tlie enemy in such 
a war, there exists at tlie same time an internal obligation to give 
those things back."- The rules of the law of nations, which for 
reasons of expediency attribute certain legal effects to a war 
regardless of its cause and thus make it unnecessary for third 
stares to investigate the reasons for which the war is undertaken, 
therefore leave intact the obligation imposed by the higher law 
not to go to war unless its cause is just. 

The distinction which Grotius here makes between the in¬ 
ternal and external effects of an action may suggest the idea that 
his natural law is nothing bur a set of moral precepts. It would be 
a mistake, however, to interpret Grotius’ natural-law concept in 
this manner. Grotius’ law of nature comprises rules which arc 
supposed to be concerned also with external effect.'^ Above all, 
Grotius obviously saw no difficulty in regarding principles, bind¬ 
ing by conscience only, as legal rules. He simply followed the 
medieval method of considering religious and moral questions 
in terms of law. He adopted this method of thought although 
its original basis, the authority exercised by the common Church 
in matters of conscience, had disappeared. 

At any rate Grotius’ natural law is undoubtedly conceived of 
as a legal order. It is, in Grotius’ opinion, the only kind of law 
which admits of systematic treatment.’* It gives systematic unity 
to the whole legal structure. All positive, volitional law has its 
legal basis in the law of nature, from which it derives its binding 
force. Since the rules of the law of nations are not regarded as 
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nides the whole world appear as a legal community. ’ ^ 

Through his concept of the community of mankind, Grotiiis 
rmsmitted to following genemions rhe medieval idea that vari. 
oils peoples organized in different political bodies were united 
in a larger legal community under the rule of a law higher in 
kind than the Jaw of those bodies. Unlike the medieval Christian 
community, Grotius’ community of mankind had no organiza¬ 
tion of its own. However, his theory marked the beginning of 
a development which finally led to the rise of the idea that a 
global organization of the League of Nations type w^as a practical 
solution of the problem of universal peace. 

There obviously exists a certain similarity between Grotius’ 
natural-law doctrine, which stresses the solidarity of the peoples 
of the world, and the League of Nations concept of international 
collaboration in the interest of universal peace and welfare. In 
particular, the League concept of collective security can be com¬ 
pared with Grotius’ idea of mutual assistance in a war waged for 
just cause, that is, for the purpose of law enforcement in the 
legal community. But Grotius himself did not consider his natural- 
law theory of war as a workable scheme of world order. The 
difficulties inherent in this theory are obvious. A law, which was 
supposed to prescribe to states a behavior compatible with the 
common good of mankind, was to apply to a world in which an 
objective determination of the common good was impossible 
and in which states were actually free, as far as their respective 
power permitted, to act in accordance with their particular po¬ 
litical interests. In Grotius’ theory this difficulty finds expression 
in a certain conflict between different ideas regarding war waged 
for just cause. If war is to be regarded as a legal procedure de¬ 
signed to redress a wrong, then it should be expected that force 
is to be used for this purpose whenever it becomes necessary. 
But Grotius’ theory of war waged for just cause, which permits 
the use of force only on certain conditions, is primarily meant to 
restrict the recourse to war. Accordingly he warns the rulers of 
states not to undertake wars rashly even for a just cause.^*’^ He 
advises them to refrain from a war of punishment in case the 
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other party is equal in strength, because the rulers’ own people 
whose care is entrusted to them, may suffer if, in such a case, a 
war is undertaken.^® According to Grotius, a state’s own interest 
must be considered before a war is waged on behalf of others. 
He discusses the question as to whether a state which has the 
right to undertake such a war has also the duty to do so, and he 
denies the existence of an obligation of this kind in ease the war 
would be prejudicial to one’s own interests.^* Grotius here ob¬ 
viously tries to reconcile with conditions existing in the world 
his concept of an ideal world order based t)n the reasonableness 
of man. His theory of war waged in accordance with the law of 
nations disck)scs that he considered that ideal order to be wholly 
impracticable insofar as for its working it required the judgment 
of third parries in the causes of a war waged between two stares. 

The idea that in the course of history it would become pos¬ 
sible to apply in practice the pure natural-law concept of war 
was manifestly absent from Grotius' mind. He obviously did not 
believe that some time in the future men would become so reason¬ 
able that they would generally arrive at uniform judgments with 
regard to the justice or injustice of the causes of wars. If such a 
stage were ever reached, state practice with regard to war would 
be expected to correspond to the law of nature; then the rules 
of the law of nations, supposedly derived from the consent of 
states as expressed in their customary behavior, would coincide 
with those of natural law. Grotius did not anticipate, however, 
a development of this kind. 

His main purpose was to prove to the rulers of states that their 
behavior was subject to legal rules, especially as far as the under¬ 
taking of a war and its conduct were concerned, and by this dem¬ 
onstration he hoped to improve the lawless practices of the 
states of his time. But he evidently did not assume that this im¬ 
provement would lead to a fundamental modification of the legal 
system conceived of by him. He clearly considered the reasons 
w'hich, in his opinion, made the existence of a law of nations 
necessary to be of eternal validity. He regarded the law of na¬ 
tions followed during certain periods by certain groups of peo¬ 
ples as being better than that adopted by other groups in differ- 
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cnt times. But he did not expect that generally the law of nations 
would constantly improve until it was identical with natural law, 
just as he did not expect municipal law to develop in a similar 
way. 

It has been shown above that, in Grotius’ system, the supposed 
parallelism between municipal law and the law of nations was not 
complete, because the latter, which shared with municipal law its 
inferior character, could not be laid down and enforced like the 
law of a state. Theoretically there was a possibility of raising the 
law of nations to that level of perfection that municipal law 
possesses. This effect would have been achieved by the creation 
of a world state. In such a state all law in the world would in fact 
have become municipal law. However, the idea that the universal 
state was a goal of the developnjcnt of mankind obviously did not 
occur to Grotius. As has been said before, he rejected the idea of 
a world state because he considered it unsuitable for effective 
government. Grotius neither expected nor suggested any funda¬ 
mental changes in the conditions on which his legal theory was 
based. 
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PUFENDORI S CONCEPT OK FREE AND 
EQUAL STATES COEXISTING IN A STATE OF 
NATURE AND WOLFF’S DOCTRINE OF A 
FICTITIOUS WORLD STATE 


Groi'ius’ THEORY marks rhe first stage of the development of 
the modern science of international law and, therefore, of the 
modern pattern of thought regarding the legal bond uniting the 
states of the world. An analysis of the theories of Samuel Pufen- 
dorf and Christian Wolff will disclose the next phases of this 
development. 


SAMUEL PUFENDORF^ 

Pufendorf developed a comprehensive system of jurisprudence 
on the basis of the natural-law concept. Within this framework 
he incidentally dealt in various chapters of his books with the 
legal rules governing the relations between states. 

What mainly distinguishes Pufendorfs theory from Grotius’ 
natural-law doctrine is its individualistic tendency, which, as far 
as the international sphere is concerned, results in a stronger em¬ 
phasis on the states’ independence of one another. Grotius’ con¬ 
cept of the global law still was influenced by the idea of unity 
derived from the “international state” of the Middle Ages. Pufen- 
dorf’s theory, while it was also based on the principle of universal 
solidarity, more clearly reflects the disruption of the world into 
political units which are primarily interested in their own welfare 
and preservation and which try to retain their freedom of de¬ 
cision with regard to their conduct toward one another. 

According to Pufendorf, “the obligation of natural law is of 
God . . . who by His authority has bound men, His creatures, 
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to observe it.” ^ Transgression of the law of nature consequently 
is a sin. Pufendorf discovers the rules of that law by investigat¬ 
ing the nature of man and the conditions of his existence ^ ^that 
is, by a method of logical deduction from certain premises. He 
rejects Grotius’ a posteriori method of proving the existence of 
rules of natural law; the general agreement of all men or nations 
or even of the majority of nations or the more civilized among 
them docs nor seem to him to offer a reliable basis for the demon¬ 
stration of those rules. 

Grotius had found in the agreement of nations, as evidenced 
by custom, the proof of the existence of still another type of law 
regulating the relationships of states. This law, the law of nations, 
was supposed to be the positive law of the international sphere, 
just as municipal law was the positive law of the internal sphere 
of the state. That law obviously shared, however, the deficiencies 
of both natural and municipal law. Pufendorf dropped altogether 
the concept of a law of nations distinguished from natural law. 
He evidently realized that a law of nations, as conceived of by 
Grotius, neither had tlie dignity of natural law nor added to the 
security of the international sphere. According to him, natural 
law^ alone governs the relations among states; the law of nations 
is but natural law as applied to these relations."^ “And there is no 
reason for any one to make complaints, as if this doctrine de¬ 
stroyed the safeguards of the security, interest and safety of 
nations, since these surely lie not in such customs but in the 
observance of the law of nature, which is much more sacred. If 
this latter be intact, mankind has no need whatsoever of the 
former. Furthermore, if any custom is based on the natural law, 
without doubt far more is done to give it dignity than if its origin 
is based upon the simple agreement of nations.” ^ In another 
passage Pufendorf declares that if the rules of a customary law 
of nations were derived from the actual practice of states, then 
this law generally would sanction complete licence in their mu¬ 
tual relations.^* 

Pufendorf also discusses the question as to whether inter¬ 
national treaties can be regarded as forming a law of nations dis¬ 
tinguished from natural law. His answer to this question is nega- 
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tive. He recognizes, of course, the binding force of agreements 
concluded between states. Natural law, which makes them bind¬ 
ing, commands that agreements be concluded, “since without 
them social relations and peace . . . cannot be preserved.” 
They are of particular importance in Pufendorf’s system of 
natural law because certain rights conferred upon a person by 
natural law are supposed to be imperfect in the sense that they 
cannot be enforced against another person who dues not volun¬ 
tarily fulfill the corresponding obligation, unless there is an 
agreement between the parties which makes the right perfect and 
therefore enforceable.® But, in Pufendorf’s opinion, international 
agreements do not constitute a special legal order comparable to 
municipal law, which forms a system of general rules applicable 
to the community as a whole. Treaties between states are “prac¬ 
tically infinite in number and for the most part temporary” and 
they “no more fonn a part of law than do agreements between 
individual citizens belong to the body of their civil law.” “ The 
legal order of the international sphere is natural law from which 
treaties derive their legal character, )ust as within a state agree¬ 
ments of citizens derive their binding force from the rules of 
municipal law. 

Pufendorf’s fundamental idea is that states arc living together 
in a state of nature in which all relatit)nships between persons 
are exclusively governed by natural law.’" In Grotius’ theory 
as presented in his De jure belli ac pads a direct relationship 
between the concept of natural law and that of a state of nature 
was not consistently developed.” Pufendorf’s natural-law doc¬ 
trine starts from the concept of a natural condition of man in 
which it is assumed that individuals coexist when they arc nor 
united under the authority of a state.’® The establishment of 
states has eliminated the natural condition of men as far as the 
individuals who live in states are concerned. But with regard to 
the states themselves and their mutual relations this primitive 
condition still obtains. Since the state of nature in its original 
meaning is a situation existing among individuals, the assumption 
that states live in an analogous situation is possible only if states can 
be compared to individuals as subjects of legal rights and duties. In 
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Pufendorf’s doctrine this possibility results from the concept of 
the juristic person (persona moralis), that is, of the person hav¬ 
ing rights and duties recognized by law. This concept covers 
individual human beings as well as corporate bodies, and there¬ 
fore also states.^® Pufendorf thus can conceive of the state, which 
is supposed to be established by agreements made binding by 
natural law, as “a single person with intelligence and will, per¬ 
forming other actions peculiar to itself and separate from those 
of individuals.” ’■* 

The idea that states are single persons coexisting in a state of 
nature has important consequences with regard to the develop¬ 
ment of thought concerning the character of the global com¬ 
munity. Besides the concept of the global community of man¬ 
kind—that is, of all members of the human race—now distinctly 
arises the concept of a global community of states. In Pufendorf’s 
theory the law of nature is conceived of as the law of mankind. 
Pufendorf’s whole system of jurisprudence is based on the idea 
that the existence of states does not exclude the application of that 
universal law within the various spheres of municipal law.’® The 
chief object of states, according to him, is in fact to secure the safe 
exercise of the law of nature.’® But the concept that states are 
persons living together in a state of nature, which the individuals 
gathered in the states have abandoned, implies that there exists 
a universal community of which only the states arc members. 
The international sphere, exclusively governed by natural law, 
thus becomes separated from the municipal sphere where indi¬ 
viduals are subject to a legal order which, although not inde¬ 
pendent of natural law, owes its formulation and enforcement 
to the state. The individuals appear to be excluded from the 
sphere in which the law of nature alone regulates the intercourse 
among states. 

Grotius, of course, had also dealt with the legal relationships 
among states, which, in war and peace, acted as units. The tend¬ 
ency of his natural-law theory, however, was to accentuate the 
unity and solidarity of the members of the human race in spite 
of its division into states. His law of nations, it is true, was sup¬ 
posed to regulate only the mutual relations of states. But the con- 
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ccpt of the law of nations, the volitional law adapted to existing 
conditions in the international sphere, made it possible to con¬ 
sider the world as a unit governed throughout by the same two 
kinds of law, natural and volitional—the former, the law of 
mankind, being uniformly superimposed on the latter in the 
national as well as in the international domain. In Pufendorf’s 
doctrine, the natural-law concept itself strongly emphasizes the 
division of the world into separate units, the states, which ap¬ 
pear as coexisting in a legal sphere that is of a different order than 
the legal sphere in which the individuals composing the states live 
together. 

According to Pufendorf, the state of nature, which is the con¬ 
dition of the international sphere, is the state of natural liberty 
because those who live in this condition are “subject and respon¬ 
sible to none but God.” They have the right to regulate their 
conduct according to their own judgment. Every one in the state 
of nature enjoys natural liberty equally. Natural law prescribes 
that every man should treat another man as his equal by nature, 
since human nature belongs equally to all men regardless of their 
individual, physical, or mental strength or weakness.^** In the 
state of nature, equality means that no man is sub ject to another’s 
authority.*’* This principle applies to states which, as persons co¬ 
existing in the state of nature, enjoy equality regardless of their 
size and power.-” Thus the legal concept of the equality of states 
arises, which later became an important feature of the theory of 
international law.-* 

The concept of the equal natural liberty of the persons living 
together in the state of nature is the basic element of Pufendorf’s 
theory of natural law, which is characterized by its strongly in¬ 
dividualistic tendency. This natural liberty is not to be regarded 
as being equivalent to complete licence. “The term ‘the natural 
liberty of man’ . . . should under all circumstances be under¬ 
stood as something conditioned by a certain restraint of sound 
reason and natural law.” -® The manner in which Pufendorf 
deduces the fundamental principles of that law from the nature 
of man and the conditions of his existence clearly discloses 
the individuahstic tendency of his doctrine. Man, according to 
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him, is primarily characterized by his love for himself and the 
desire for self-preservation. On the other hand, he depends upon 
his fellow men, without whose help he is unable to exist. “For 
such an animal to live and enjoy the good things that in this world 
attend his condition, it is necessary that he be sociable, that is, 
be willing to join himself with others like him, and conduct him¬ 
self towards them in such a w'ay that, far from having any cause 
to do him harm, they may feel that there is reason to preserve 
and increase his good fortune.” -* These considerations apply 
to states as well as to isolated individuals.-® 

The individual’s interest in his own advantage and preservation 
thus is for Pufendorf the starting point in determining the natural 
condition of man, although self-love is ultimately to be recon¬ 
ciled with the requirements of social life and the duties of socia¬ 
bility. Pufendorf explains that, in investigating the condition of 
man, he assigns the first place to self-love “not because one 
should under all circumstances prefer only himself before all 
others or measure everything by his own advantage, distinguish¬ 
ing this from the interests of others, and setting it forth as his 
highest goal, but because man is so framed that he thinks of his 
own advantage before the welfare of others for the reason that 
it is his nature to think of his own life before the life of others. 
Another reason is that it is no one’s business so much as my own 
to look out for myself. For although we hold before ourselves 
as our goal the common good, still, since I am also a part of so¬ 
ciety for the preservation of which some care is due, surely 
there is no one on whom the clear and special care of myself can 
more fittingly fall than upon my own self.” -® Under these condi¬ 
tions a harmonious common life seems to be conceivable only if 
every individual living in the state of natural liberty considers 
his interest not in the light of temporary expediency but in that 
of “sound reason” which demonstrates the advantage of mutual 
friendship and pcacc.-^ But, taken in this sense, the individual’s 
interest in his own advantage is of primary importance among 
those natural conditions from which Pufendorf derives the princi¬ 
ples of the law of nature.^* His concept of natural law appears 
to be based on the idea that reasonable persons coexisting in the 
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state of nature can achieve a peaceful and harmonious common 
life if every one of them is guided in his conduct by his reason¬ 
ably conceived self-interest. 

From this viewpoint peace can be regarded as the natural con¬ 
dition of mankind. The state of nature is, as Pufendorf maintains 
against Hobbes, not a condition of general war."” Persons living 
in that state are allowed only under certain circumstances to use 
force against each other. In general, Pufendorf follows in this 
respect Grotius’ natural-law theory of war waged for just causes. 
But his concept of natural law as applicable to persons living in 
the state of nature necessarily leads to a modification of Grotius’ 
theory in some significant points. In Pufendorf’s doctrine, war 
becomes an act of self-help performed by an injured state rather 
than a legal procedure. If, in the state of nature, a person en¬ 
forces his right against another, he does not act as a judge, at any 
rate not in the sense that his decision is valid for the other party 
or any one else. Such an effect would conflict with the principle 
of natural equality according to which the opinions of all per¬ 
sons living in the state of nature have equal weight.®” In con- 
fonnity with this view, Pufendorf rejects the idea of a war of 
punishment. One of the reasons for which war may be under¬ 
taken is “to obtain reparation for losses which we have suffered 
by injuries, and to extort from him who did the injury guarantees 
that he will not so offend in the future.” But such a war has 
not the character of a penalty, which can be inflicted only where 
there are superiors and subjects—that is, where a state exists. 
“For in war his guarantee or protection is secured by every man 
by his own strength and at his own judgement, while by punish¬ 
ments it is secured for the injured parties by the strength and at 
the judgement of their superior. That a person should be over¬ 
come and coerced in war is the interest only of him who was 
injured, but that a man should receive civil punishment is not the 
interest of such a person only but of the entire state. So also the 
question whether an injured person wishes to revenge his in¬ 
juries by war, is left entirely to his own discretion, but whether 
a civil penalty is to be required, lies in the power of a superior, 
who can require it even over the head of the injured party.” In 
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the same connection, Pufendorf declares: '7/ a crime has been 
committed against me in a state of natural liberty, I can require 
reparation for the loss and guarantee for the future by recourse 
to war. Bur if the sin was against another, whose defence has not 
been laid upon me as a special charge, I can no more take upon 
myself to avenge him, unless bound to him by a treaty, than to 
pronounce laws to such as are not subject to me.” 

Here Grotius’ concept, that the rulers of the states act as 
agents of the community of mankind for the maintenance of law 
in that community, has entirely disappeared. The principles of 
natural liberty and equality generally do not allow a state to 
judge anything but its own rights and duties nor to use force in 
support of other than particular interests. As a rule, a state may 
assist another state which has a just cause for war only if there 
exists a special reason to do so.***"* Pufendorf recognizes that de¬ 
fending another state against the manifest injuries of its enemies 
may generally be regarded as a means of advancing the common 
good of mankind. But he warns in this connection that 

there ought to be some restraint . . . so that not every man, even 
though he live in natural liberty, should have the right to coerce and 
punish by war any person who has done any other person an injiirv, 
on the sole excuse that the public good demands that injuries to the 
innocent should not go unpunished, and that what concerns one 
should concern all. For since he who is attacked in this fashion is 
not deprived of his right to meet with equal violence the violence of 
him whom he himself has never injured, the result would be that for 
one war to distress and embroil mankind there would l)e two. Nay, 
for a person to thrust himself forward as a kind of arbitrator of hu¬ 
man affairs, is opposed even to the equality granted by nature, not to 
mention the fact that such a thing could easily lead to great abuse, 
since there is scarcely a man living against whom this could not 
serve as an excuse for war. Therefore, an injury done another can 
only give us cause for war when the injured party calls upon us for 
aid, so that whatever we do in such a case is done not in our name but 
in that of the person wronged.**^ 

Pufendorf rejects also Grotius’ opinion that a war can be waged 
in order to help a people oppressed by its ruler even in case this 
people itself has no right to resist the ruler by force.*^"' 

Grotius’ natural-law theory, in which war had the character 



PUFENDORF 

of a law enforcement procedure, presupposed uniformity of 
judgment in the world with regard to the justness of a war un¬ 
dertaken by a state. Grotius was aware of the fact that this ideal 
condition could not be realized, and he therefore introduced 
the theory of the war waged according to the law of nations. But 
the introduction of this theory left his natural-law theory intact 
as an ideal concept of world order. In Pufcndorf’s doctrine, 
where w^ar appears essentially as a method of enforcing the par¬ 
ticular rights of a state, the natural legal order recognizes the 
possibility of disagreement concerning the cause of a war as a 
consequence of the rights which each person living in the state 
of nature enjoys by virtue of the principles of natural liberty 
and equality. For according to these princi}>les, each person can 
decide for himself what his rights arc, but no other person is 
bound by this decision. If, in accordance with the law of nature, 
a war is undertaken for the enforcement of a right, it regularly 
appears as the outcome of a conflict regarding the interpretation 
of the respective legal rights and duties of two states, a conflict 
which neither of tlic parties can decide in such manner that the 
decision will bind the other party or third states. 

Under these conditions it is understandable that, according to 
Pufendorf, natural law docs not allow “every man by his own 
judgment, to determine his right to take up arms at once . . . 
before less violent means have been tried.” An attempt to avert 
war by the use of peaceful procedures should be made even in 
case a person is persuaded of the justice of his own cause.Pufen¬ 
dorf enumerates three methods which can be used in the state of 
nature for the prevention of war: “either a conference between 
the parties concerned or their representatives; or an appeal to 
arbitrators; or finally, the use of lot.” These methods were 
already mentioned by Grotius where he discussed the doubtful 
causes of war—^that is, the cases in which the justness of the cause 
is doubtful to the one who contemplates the waging of a war.'**’ 
But the question of peaceful procedures for the settlement of dis¬ 
putes occupies a more important place in Pufendorf’s doctrine. 
He devotes a whole chapter of his De jure 77aturae et geinium 
to the “manner of settling disputes in a state of natural liberty.” 
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In this chapter he mainly deals with arbitration which, in this 
connection, appears particularly important as a procedure lead¬ 
ing to the solution of the legal problems underlying the dispute.^^ 
When other peaceful methods do not result in the settlement of 
a conflict, the parties, according to Pufendorf, should leave to 
an arbitrator the decision of the case and should bind themselves 
to abide by this decision. 

In the chapter in which he discusses arbitration, Pufendorf 
mentions still another method which in the state of nature can 
be used for the preservation of peace.'*^ This method is mediation 
of third states between two countries preparing for an armed con¬ 
flict or already engaged in war. Mediators may spontaneously 
make an attempt to bring about a peaceful settlement of a dis¬ 
pute. Joint mediation by several states especially interested in 
having the conflict settled is also possible, and Pufendorf demon¬ 
strates that it can be undertaken in such a way as to make it an 
effective procedure for the preservation or restoration of peace. 
“Two or more to whose interest it Ls for the war to cease, upon 
weighing the cases of both sides, may agree on what tenns they 
feel peace can be most fairly secured; and then they can offer 
these to the warring parties with a threat that, against him who 
refuses peace on those terms, they are ready to join arms with 
him who accepts them.” Pufendorf considers this procedure to 
be compatible with the natural liberty of the parties to the dis¬ 
pute. “For such a course a man docs not thrust himself in as an 
arbitrator upon another against his will, or undertake the de¬ 
cision of a quarrel by his own authority, neither of which natural 
liberty allows.” For the proposal made by the mediators is not 
binding on the states to which it is offered. The threat of war 
with which that proposal is combined is regarded by Pufendorf 
as legitimate because “by natural law a man is able to join arms 
with him who feels that an injury is being done him, especially 
when such an injury will entail some damage to himself as well.” 
Pufendorf explains that the interest of third states in peace, which 
justifies their intervention, results from the fact that a war be¬ 
tween two countries can endanger the safety of those not di¬ 
rectly involved in the conflict. “Some sparks from the neighbor- 
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ing fire may be carried” to those states, or the destruction of one 
or both of the parties may be prejudicial to them. Intervention of 
the type described by Pufendorf, therefore, appears as an action 
undertaken under certain political conditions in the intervening 
states’ own particular interest. Joint mediation, nevertheless, has 
the purpose of maintaining peace through the equitable settle¬ 
ment of a dispute between two states. It thus can be regarded as 
serving the general interest, and Pufendorf therefore recom¬ 
mends the use of this procedure whenever it is feasible. 

One may be tempted to compare this concept of collective 
mediation to certain clauses of the Covenant of the League of 
Nations, which provide for common action to be undertaken in 
the interest of peace. It would be a mistake, however, to assume 
that Pufendorf thought of the possibility of maintaining peace 
through a general agreement of the type of the Covenant, by 
which the states of the world assume the obligation to act in com¬ 
mon for the preservation of peace in all cases of a certain type 
defined in the agreement. That such an idea was incompatible 
with Pufendorf’s concept can be inferred from what he says 
with regard to treaties designed to maintain peace. He considers 
as useless treaties which simply reproduce the rules of the law 
of nature insofar as they prescribe the maintenance of peace as 
the natural condition of mankind and forbid the unjust injury of 
another person. Pufendorf declares that 

it is of no advantage to fortify this universal peace by agreements 
or treaties; for by a treaty of tliis nature no addition is made to the 
obligation of the natural law, that is, the convention does not add 
anything to which men were not already bound by the very law of 
nature, nor does it make the obligation more binding. For we suppose 
that both parties remain so fully in their natural equality that they 
arc obligated to keep their agreement by no further bond than their 
reverence for God, and their fear of the evil which might come to 
each man from a violation of his agreement; although for one not to 
observe what he has expressly promised seems to add something to his 
improbity and baseness. The same freedom of action is allowed 
the injured party agaiast a violator of a law of nature, whether an 
agreement had been entered into or not. And so civilized men have 
avoided entering into an agreement, the articles and conditions of 
which have no content other than the promise not directly to violate 
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something which had already been expressly stipulated by nature. 
Such an action implies little reverence for God, as if His command 
did not lay upon us a strict enough necessity, and so we must needs 
agree to it of ourselves, or as if His obligation depended upon our 
choice.**^ 

In this connection Pufendorf may primarily have thought of 
bilateral treaties by which two states promise each other to ob¬ 
serve the law of nature insofar as it prescribes the preservation of 
peace. Cur the principle which he lays down with regard to such 
treaties c\'idcntly is capable of a more general application. It seems 
to imply thur as long a.s' the state of nature exists between states 
—that is, as long as there is no superstate —a general agree¬ 
ment is useless which is entered into with a view to strengthening 
the security of the international sphere. 

Pufendorf’s ideas on treaties simply confinning the law of 
nature evidently arc based on considerations similar to those 
which made him reject the concept that there exists a law of 
nations as a general legal order distinguished from natural law. In 
the state of nature, the observance of the rules of natural law, 
which prescribe the preservation of peace and permit the use of 
force only under certain circumstances, can be expected only if 
all persons enjoying natural liberty are motivated in their con¬ 
duct by reason and good Avill. If the states themselves lay down 
rules concerning their general duties with regard to the mainte¬ 
nance <jf peace and to the waging of war in the international 
sphere, the observance of these rules depends on the same con¬ 
ditions as the application of natural law. The establishment by 
tacit or explicit consent of such rules, therefore, does not increase 
the security of the world, whether the rules simply confirm the 
precepts of natural law or arc intended to modify them. As far 
as the general problems of war and peace are concerned, the 
cs.sential features of the situation of persons living in the state 
of nature cannot be altered by human will. In this sense, natural 
law, the law derived from that situation, is sufficient as the legal 
order of the global community. 

Pufendorf does not assume, however, that the existence of the 
natural legal order actually guarantees the preservation of uni- 
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versal peace. He realizes the fact that “natural peace is but a v/cak 
and untrustworthy thing.” « Men, although endowed with rea¬ 
son, do not always use this faculty but frequently allow tlieir 
evil passions to determine their actions. The principle of natural 
liberty, which permits every person to regulate his conduct ac¬ 
cording to his own interpretation of his rights and duties, is a 
source of conflicts.'"' I'he law of nature provides for arbitration 
as a means of settling disputes. But “even this wnll not constitute 
a sufficient guarantee of peace. For easy as it is for man to sin 
against the other laws of nature, so easy also is it for him to scorn 
arbitrators and take recourse in arms. Nay, since the parties 
agreed upon an arbitrator by a pact alone, it will not be difficult, 
in case his decision be distasteful, for that pact to be trampled 
under foot by the one w'hose confidence in his own strength 
promises him licence of action, among his fellows; especially in 
view' of the fact that the arbitrator can have no authority to force 
the parties to abide by his decision.” 

That the state of nature is a state of peace, then, only means 
that, in a community in w'hich every one primarily cares for his 
ow'n advantage and relies on his own strength for its realization, 
war is not unavoidable and that peace and harmony naturally 
exist between the interests of the members of such a community 
if every one of them adopts a reasonable behavior as prescribed 
by natural law. The idea that the states arc not subject to human 
laws but live together under the exclusive rule of a legal order 
the observance of w'hich ultimately depends not on their fear 
of human punishment but on their reverence for God gives the 
international sphere its particular dignity. This dignity distin¬ 
guishes it from the internal sphere of the state, w'here peace and 
harmony depend on an organization and on a legal order created 
and enforced by men. But Pufendorf admits that, in fact, persons 
living in the state of nature do not alw'ays follow the dictates of 
reason and that, therefore, there is, in a community exclusively 
governed by natural law, no such security as exists within a 
state.^" 

To avoid the insecurity inherent in the state of nature, men, 
according to Pufendorf, gave up their natural liberty and gath- 
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ered into states. These states are supposed to owe their existence 
to agreements; they are therefore not natural in the sense that 
they are directly established by nature. But since their object, in 
Pufendorf’s opinion, is to secure the safe exercise of natural laws, 
which is not ensured in a state of nature, it can be said that “there 
is nothing in natural laws which is repugnant to the nature and 
end of states, but that, on the contrary, they are in friendly agree¬ 
ment with their design.” ■‘® In this sense Pufendorf declares that 
“government, indeed, is a natural thing, and it was nature’s in¬ 
tention that men should set up governments among themselves.” 

The question then arises as to why nature does not also favor 
the establishment of a world state which would eliminate the 
state of nature even insofar as the coexistence of states is con¬ 
cerned. Pufendorf shares Grotius’ opinion that a world state 
would be too big for effective government.But he regards a 
universal state not only as impracticable; he also maintains that 
the condition of free and equal states, although full of dangers, 
is not entirely comparable to that of isolated individuals. He as¬ 
sumes that the most urgent need of security which led men to 
the establishment of states was satisfied once these states existed, 
and that there is no similar need of universal government. Accord¬ 
ing to him the .state of nature, limited to the coexistence of .states, 
“lacks those inconveniences which are attendant upon a pure 
state of nature . , . furthermore, it is felt that the height of 
mortal achievement has been attained, when security rests upon 
the strength of the entire state, and where one recognizes no man 
on earth to be his superior.” Pufendorf goes on to say that states 
and their rulers, therefore, “may properly claim for themselves 
the distinction of being in a state of natural liberty, when they 
are girded with the powers which allow them its secure enjoy¬ 
ment, while it is a thing of little joy or use for those who enjoy 
individually a pure state of nature to have no superior, since the 
weakness of their own resources makes their safety hang by a 
thread.” 

The distinction which in this respect Pufendorf makes be¬ 
tween states and individuals became of great importance in the 
later stages of the theoretical development which is the object of 
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this study. From that distinction the assumption arose that the 
absence of a world government was as natural as the existence of 
governments in the national communities. Some ideas expressed 
by Pufendorf seem directly to lead to that assumption. Accord¬ 
ing to him, it was nature’s intention that men should set up gov¬ 
ernments; but he states that “it was no less the purpose of nature 
that he who holds supreme authority over other men should be 
free from any interference on their part, and should thereby enjoy 
natural liberty; unless, indeed, we choose to admit into the same 
order something superior even to what is supreme. And for this 
reason it is in accordance with nature that the man who has no 
master should govern himself and his actions by the dictates of 
his own reason.” In this connection it must be noted that, in 
Pufendorf’s opinion, the pure state of nature—that is, the state 
of nature among absolutely isolated individuals—never actually 
existed, since men were always united, if not in states, at least in 
analogous bodies such as family groups.®** There was, therefore, 
practically always a sphere where natural law alone reigned, but 
this sphere was always one in which not individuals but groups of 
individuals coexisted. It thus seems possible, on the basis of Pufen¬ 
dorf’s theory, to regard as part of the natural order the existence 
of a community of free and equal groups under a legal order dis¬ 
tinct from that which regulates the relations between individuals. 

CHRISTIAN WOLFF ®® 

Pufendorf’s idea that the relations between states were exclu¬ 
sively regulated by natural law did not find many adherents 
among the scholars who, after him, developed the science of 
international law. The development of this science, which kept 
alive the idea that there existed a body of legal rules binding upon 
independent states, led to the rise of the positivist school which 
became predominant in the nineteenth century. But although the 
positivists were fundamentally opposed to the way of thinking 
of the natural-law school, their theories nevertheless were de¬ 
cisively influenced by it. In this respect Pufendorf’s natural-law 
doctrine, in which the w’orld appeared as a legal community of 
naturally free and equal states, was of particular importance. 
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The theory of Christian Wolff illustrates the process by which 
natural law concepts entered into the positivist doctrine of inter¬ 
national law. That theory, which follows the trend of thought 
which had characterized Pufendorf’s natural-law doctrine, is 
based on the assumption that, in addition to natural law govern¬ 
ing the relations of states, there exists a positive law of nations. 
It is possible to discern in Wolffs A\T)rk the beginning of a de¬ 
velopment leading to a theory w’hich relegated the dictates of 
reason to the realm of morals and tried to demonsrrarc the exist¬ 
ence of a purely positive international law'—which, however, st ill 
derived some of its fundamental principles from the natural-law 
concept. 

Like Pufendorf, VVolif regarded states as free and ctjiial single 
persons living together in the state of nanire; the law govern¬ 
ing the conduct of persons coexisting in this condition is natural 
law."'" The idea that this law is the law of mankind still is the 
starting point of Wolff s theory. Nature, according to him, has 
established a legal bond among all men, and this bond is not de¬ 
stroyed by the existence of states, which were created through 
agreements concluded in accordance with the law of nature.''*” 
But the fact that individuals have gathered in different states has 
the effect that “that society which before was between individ¬ 
uals continues between nations,” each of which is a person having 
its own intellect and will. Thus, after the establishment of these 
bodies, the global community clearly appears as a community of 
states. This community is governed by a special legal order, the 
law of nations. Wolff devoted a separate volume to the systematic 
presentation of this legal order.^-* 

In Pufendorf s theory the law of nations had been identical w^ith 
natural law. In this theory the parallelism had disappeared which 
Grotius had established between the international sphere and the 
sphere of municipal law. Grotius had conceived of a law of na¬ 
tions which was the positive, volitional, law of the international 
sphere and which, in the same manner as municipal law, was sub¬ 
ordinated to the natural law of mankind, the common basis of all 
positive legal rules and the link between all human beings and 
between all the various legal spheres. Although Wolff strongly 
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emphasizes the parallelism between the international and the mu¬ 
nicipal sphere, he does not simply reestablish Grotius’ concept. In 
his doctrine, the term “law of nations” covers the natural as well 
as the positive law of the international sphere. Natural law is a 
universal and immutable standard of justice and reason, applic¬ 
able to the internal laws of the various states as well as to the 
positive law regulating the relations between states. But the law 
of nature as applied to nations, which calls tlie “necessary 

law of nations,” is supposed to differ from natural law as applied 
to individuals. “For the principles of the law of nature arc one 
thing, but the application of them to nations another, and this 
produces a certain diversity in that which is inferred, in so far as 
the nature of a nation is nor the same as human nature.” Thus 
in \Volff’s theory the sphere of the law of nations is clearly dis¬ 
tinguished and scj^aratcd from that of municipal law, and the dis¬ 
tinction and separation appear already on the highest legal level, 
the level of natural law. Fhc necessary law of nations is the nat¬ 
ural immutable legal order of the global community of free and 
equal states in which the individuals composing the states in 
principle have neither rights nor duties. .According to this theory, 
it ultimately depends upon the rulers of the .states to what extent 
the law of nature, which is the standard of justice with regard to 
the municipal sphere, is observed in that legal sphere. Wolff 
deduces from the natural liberty which the states enjoy as pensons 
coexisting in a state of nature their right to manage their internal 
affairs without outside interference."'* From this principle of 
noninterference he derives the mlc that if a ruler oppres.ses his 
subjects, another ruler has not the right to use force for the de¬ 
fense of the oppressed people."^ Thus W'olff definitely abandons 
Grotius’ idea that a wrong done within a state can find redress 
through force used rightfully in the international sphere—that 
is, by the ruler of another state acting on behalf of the global com¬ 
munity for the maintenance of the general standards of reason and 
justice. 

In his theory of the necessary law of nations, W'olff follows 
the individualistic tendency of Pufendorf’s natural-law concept 
in which the care for a person’s own reasonable interest appeared 



55 CHRISTIAN WOLFF 

as the fundamental element of human life. Wolff assumes that, 
since nations need each other’s assistance, nature has established 
society among them, the purpose of which is the promotion of 
the common good.®® Among the duties which the natural law of 
nations is supposed to impose upon a state, the acts which it is 
bound to perform or omit for itself occupy the first place.®® A 
nation owes to itself above all self-preservation, which depends 
upon the continuance of its union into a state,” and self-perfec¬ 
tion, which “depends upon its fitness for accomplishing the pur¬ 
pose of the state.” *® Fulfillment of a nation’s duties toward itself 
is supposed to be in the interest of the other members' of the 
global community, since a nation would be unable to fulfill its 
obligations toward others unless it perfects itself.®® With regard 
to the duties toward others, Wolff lays down the principle that 
“every nation owes to every other nation that which it owes to 
itself, in so far as the other docs not have that in its own power;” 
every nation is bound “to contribute to the preservation and per¬ 
fection of another nation in that in which the other is not self- 
sufficient.” But this principle applies only if the first nation can 
act for the other “without neglect of duty toward itself.” In 
case of a conflict between duty toward itself and duty toward 
others, the first obligation prevails.'^® Moreover, by virtue of the 
principle of natural liberty, each state is to judge for itself whether 
it can do anything for another without neglect of its duty toward 
itself. Consequently, “the right of nations to those things which 
other nations owe them by nature, is an imperfect right.” No 
coercion can be used, and especially no war can be waged to en¬ 
force such a right,’® although a nation sins if it does not fulfill 
its natural obligations toward others.’® According to Wolff, im¬ 
perfect rights can be transformed into perfect rights by mutual 
consent—that is, by international treaties in which states promise 
to do something which is owed only imperfectly under the law 
of nature. Thus, for instance, “nations are bound by nature to 
engage in commerce with each other, so far as is in their power,” ” 
but the natural right to engage in commerce with another nation 
is an imperfect one which can be made perfect only through 
agreements.’* 
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The necessary law of nations permits the waging of war for 
just causes only. In defining the just causes of war Wolff fol¬ 
lows the trend indicated by Pufendorf’s theory rather than Gro- 
tius’ concept. In his theory, war is essentially an act of self-help. In 
principle a state is entitled only to enforce its own rights. Like 
Pufendorf, Wolff emphasizes the duty of states, before begin¬ 
ning a war, to attempt the settlement of their controversies by 
the methods which are available to those who live together in a 
state of nature. The controversies between nations “are their dis¬ 
putes concerning the rights belonging to them or concerning a 
wrong done.” In the state of nature there is no judge to decide 
such disputes between persons enjoying natural liberty.®' But, 
according to Wolff, from this fact it only follows that each state 
decides for itself what its rights and duties are. It does not follow 
that victory in war determines who is right and who is wrong.®“ 
War is “not suitable for deciding a controversy between na¬ 
tions,” a controversy in which, although a war cannot be just 
on each side,*^ each of the parries “assumes that the right belongs 
to him, but denies it to the other.” Such a dispute can be settled 
“either amicably or through compromise, or through mediation, 
or arbitration,” and states are bound to attempt a settlement 
through one of these methods.®^ Wolff considers a war to be 
illegal which is undertaken for the purpose of deciding a disputed 
right: ®® “the right of war as such belongs to no one in a doubtful 
case, and it is illegal to harass another in war, so that you may by 
force of arms extort what you claim.” ®® On the basis of these 
considerations, Wolff arrives at the conclusion that in the case of 
a dispute “the right of war does not arise from the fact that nations 
do not have a judge, but arc themselves defenders of their own 
right; but from the wrong of the nation in refusing the method 
properly offered it by the other party for settling the controversy 
by the law of nature.” If, therefore, in a disputed case ®' a state 
is not willing to accept an offer to settle the dispute by peaceful 
means, the state making that offer has the right to go to war 
against the other party and to force it to accept a settlement of 
the conflict.®® Here a new criterion regarding the permissibility 
of a war according to the law of nature appears; a criterion based 
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not on the justice of the underlying cause, but on a state’s com¬ 
pliance or noncompliance with certain rules of procedure, the 
purpose of wliich is the preservation of peace. 

This new criterion of a just war clearly illustrates the dilTercncc 
between Wolff’s concept and Grotius’ doctrine. In Grotius’ 
theory war had appeared as a legal method of enforcing the uni¬ 
versal law. This theory showed certain inconsistencies rf'sulring 
from the difficulty of likening w^ars to the law-enforcement pro¬ 
cedures of municipal lavt'. Nevertheless, Grotius’ community of 
mankind governed by natural law resembled a state insofar as the 
global legal order was enforced against ail wrongdoers by states 
which could act nor only in their own infcre.st but also on behalf 
of the global community. Particularly the concept of punitive 
war waged by a state w'hich w’as not directly injured by the 
breach of law disclosed the idea that these were rules the enforce¬ 
ment of W'hich served the general interest of the community, just 
as in a state the enforcement of criminal law interests the com¬ 
munity as a whole. When Wolff, following Pufendorf’s e.vam- 
ple, eliminated the concept of a war of punishment as understood 
by Grotius, because this concept w'as incompatible w'ith the prin¬ 
ciples of the equality and liberty of states, there remained as 
causes justifying a war violations of the particular rights of in¬ 
dividual state.s, which were supposed ordinarily to concern only 
the parties to the conflict. Moreover, in Wolff’s theory, the ques¬ 
tion as to whether a state has injured another generally is the 
subject of a controversy between the two states concerned. This 
controversy cannot reasonably be solved by war, but its rexson- 
able solution seems to be guaranteed w’hcn one of the peaceful 
methods is followed which arc available to those living in the 
state of nature. War then finally appears to be justified as an 
ultimate means of compelling a state to adopt a peaceful attitude, 
rather than as a general means of enforcing the observance of a 
state’s particular obligations. 

In Wolff’s opinion the maintenance of peace is the concern of 
the global community as a whole. He therefore assumes that the 
whole community can compel a state to refrain from disturbing 
peace without regard for the dictates of reason. 
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According to him, natural law allows all nations together, 
under certain conditions, to wage war against a disturber of pub¬ 
lic peace and security—that is, against a state which unjustly 
attacks others for no other reason than love of war and power.*® 
Wolff assumes that nature itself has united all nations in a su¬ 
preme state {civitas maxima), a global body comparable to the 
national communities in which the individuals are combined.*'' 
From the concept of the supreme state he derives the idea that 
the whole global community—that is, all its members—can use 
war as a means of coercion against a wrongdoer.** The joint 
coercive action has the purpose of restraining and punishing dis¬ 
turbers of the public peace. 1 he general interest requires the 
maintenance of peace and security in the international com¬ 
munity, because the war which an unjust aggressor undertakes 
recklessly has detrimental effects, not only for the state directly 
attacked but also for neighboring and even far distant countries.** 
The war against the disturber of the peace is supposed not only 
to be undertaken in the common interest of the world, and even 
to constitute an act of compulsion performed with the combined 
forces of the universal community. This community appears to 
be interested only in the maintenance of general peace which 
makes it possible for the individual states themselves to settle the 
controversies regarding their mutual rights and duties in a reason¬ 
able manner. But insofar as there appears to be a method of en¬ 
forcing law in the common interest, the universal community 
seems to resemble a state just as Grotius’ community of mankind 
seemed comparable to a state. Wolff emphasizes this similarity. 

Closer investigation of Wolff’s theory shows, however, that 
what is supposed to be a joint action undertaken by the whole 
community against an isolated wrongdoer actually has a quite 
different character. Wolff coasiders it neither desirable nor neces¬ 
sary that all states participate in the war against a disturber of the 
public peace. According to him it is sufficient that “those who 
have the most interest in diminishing the excessive power of the 
disturber” take part in the struggle against him.®^ The fact that 
Wolff speaks in this passage of the excessive power of the violator 
of peace is particularly important because he deals here with the 
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question of joint coercive action in connection with the problem 
of the equilibrium among states, the balance of power.®*^ In this 
connection the disturber of the peace appears to be a state, or 
group of states, which through its overwhelming power threatens 
to subject other states to itself and thus to change the character 
of the global community as a community of free and equal states. 
Wolff defines equilibrium as “such a condition of several nations 
so related to each other in power that the combined power of the 
others is equal to the power of the strongest or to the joint power 
of certain ones.” When a balance of power exists, “it may hap¬ 
pen that on the occurrence of war like force may be opposed to 
the one assailing by force;” then “it would not be necessary 
that one nation should succumb to the arms of the other, and so 
provision is made by that means for the common security of na¬ 
tions.” Thus the balance of power is “especially conducive to 
their [the states’] liberty and the disturbance of the equilibrium 
is very dangerous to liberty.” Wolff, therefore, recommends 
that if a state threatens to carry out a project of unjustly sub¬ 
jecting other countries, the states which are afraid of these plans 
should conclude alliances early enough either to deter the pre¬ 
sumptive aggressor or to be able to assist in time the one against 
which the attack is directed.^®* In case of a serious danger arising 
from the fact that a powerful state manifestly considers the sub¬ 
jection of other states, the slightest injury done by that state to 
any one of the allies is supposed to give all of them the right to 
destroy by armed force the power of the disturber of peace for 
the purpose of preserving the equilibrium.*"* The possibility of 
war waged under such conditions for the preservation of equilib¬ 
rium and thus for the maintenance of the particular structure of 
the global community as a community of free and equal states 
evidently does not make that community resemble a state. That 
war actually is a struggle between rival groups of approximately 
equal strength, between hostile power combinations into which 
the universal community is divided. As far as participation in the 
war on either side is concerned, the states obviously are guided by 
their own political interests rather than by the general interest of 
the world as a whole. 
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The concept of equilibrium is a political principle which deter¬ 
mined the state practice of Wolff’s time.*"® In Wolff’s opinion 
the states have to use political methods in the interest of their 
security because reasonable behavior does not prevail throughout 
the world. In a community of perfectly reasonable persons, con¬ 
siderations of power and politics would be without any impor¬ 
tance, Wolff declares that, if all states strictly fulfilled the obliga¬ 
tions toward each other which the law of nature imposes on them, 
“nothing would have to be feared by the weaker from the 
stronger,” and a balance of power would be unnecessary be¬ 
cause there would be no risk of war.’®^ In an ideal world com¬ 
munity there would be permanent peace. 

In this respect also Wolff’s natural-law theory differs from 
Grotius’ concept. Grotius thought that war could be avoided com¬ 
pletely if all mankind lived in accordance with the highest stand¬ 
ards of ethics.’"'* But the ideal, although not realizable, condition 
of mankind, as he conceived of it, did not presuppose the com¬ 
plete absence of wrong to be redressed by force. War as a means 
of law enforcement was an essential element of the natural world 
order as a legal system. In Wolff’s natural-law theory the justifica¬ 
tion of war is also based on the idea that the use of force is neces¬ 
sary for the redress of wrong done in the global community. In 
this sense W'olff says: “To no purpose would the law of nature 
prohibit injury to nations if nation were permitted to injure na¬ 
tion without punishment.”'"® In his theory, however, a tend¬ 
ency clearly arises to regard the ideal condition of the global 
community as characterized not by the regularity with which 
lawful conduct is enforced but by the absence of unjust behavior 
that makes compulsion necessary. Wolff generally considers war 
to be incompatible with man’s reasonable nature. Natural law 
permits war as an unavoidable evil only because states do not 
always follow the dictates of reason."" 

Wolff obviously assumes that among perfectly reasonable na¬ 
tions peace and order could be maintained through strict ob¬ 
servance of the necessary, natural, law of nations. In his opinion 
there would be harmony {concordia) among the wills of states 
if these were guided by the precepts of that law which recog- 
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nizes every state's primary interest in its own preservation and 
perfection and which, in the absence of agreements, imposes on 
a state only legally imperfect obligations as far as the promotion 
of the welfare of others is concerned. 

The fact that rules of natural law binding nations in con¬ 
science bind them only imperfectly from the legal point of 
view seems to lift those standards of moral perfection out of the 
legal sphere and into the sphere of ethics. But Wolff’s theory still 
is based on the concept that natural law, including the necessarv'^ 
law of nations, is a legal order. Unlike Pufendorf, however, he 
does not believe that natural law alone can govern the relation¬ 
ships between states. According to him, there must be a positive 
law of nations just as there exists a positive law within a state: 
“the condition of men is such that in a state one cannot completely 
satisfy in all details the rigour of the law of nature, and for that 
reason there is need of positive laws, which do not differ alto¬ 
gether from the law of nature, nor observe it in all details.” ”•* 
Wolff realizes the difference between man as he actually exists 
and ideal man who is supposed exclusively to follow in his be¬ 
havior the dictates of nature and reason. Positive law is to take 
account of men not as they ought to be, but as they are.”^ The 
intercourse between states also must be regulated by positive rules 
which take actual human conditions into consideration and which 
to a certain extent depart from the necessary law of nations, since 
in the positive legal order “things which are illicit in themselves 
have to be, not indeed allowed, but endured, because they can¬ 
not be changed by human power.” 

Like Grotius, Wolff maintains that, by virtue of the po.sitive, 
volitional, law of nations, war produces certain legal results re¬ 
gardless of the justice of its cause; it is “to be considered as ju.st 
on either side,” and “what is rightly allowable for one bellig¬ 
erent in war is also allowable for the other.” Unlike natural 
law, the volitional law of nations does not impose on states the 
obligation to use one of the methods of peaceful settlement be¬ 
fore going to war in a doubtful case.^*® 

Wolff connects the concept of the volitional law of nations 
with the idea, already mentioned above, that all states have com- 
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bined in a supreme state {civitas maxima) of which they are mem¬ 
bers or citizens; its purpose is to promote the common good of 
the states by their combined powers.”® The volitional law of na¬ 
tions is the legal order of the supreme state.”® This state has a 
particular character which distinguishes it from the individual 
states composing it. The individual states are supposed to have 
their origin in agreements. The supreme state arises from a “quasi¬ 
agreement;” according to Wolff, nature itself has combined the 
states of the world into this greater unit, and their agreement can 
be assumed since they must consent to its existence if they know 
their own interests. The civitas maxima is, therefore, a scientific 
fiction as Wolff explicitly admits.”’ The process of lawmaking 
in the global state also has a fictitious character. Wolff declares 
that the supreme state, a body composed of free and equal bodies, 
has a kind of popular regime (“civitas maxima status quidam 
popularis est”)In a state of this type he regards majority deci¬ 
sion as the natural method of determining the will of the com¬ 
munity as a wliole.”® But since “all the nations scattered through¬ 
out the whole world cannot assemble together,” Wolff concludes 
that “that must be taken to be the will of all nations which they are 
bound to agree upon if following the leadership of nature they 
use right reason.” Wolff even imagines the existence of a ruler 
of the supreme state whose imaginary task is to formulate the posi¬ 
tive, volitional, law of nations—that is, to define “by the right 
use of reason what nations ought to consider as law among them¬ 
selves, although it does not conform in all respects to the natural 
law of nations, nor altogether differ from it.” 

In the absence of a real lawmaking procedure, it actually is the 
scholar who formulates the rules of the supposedly positive law 
of nations.’’’® For this law obviously still is a kind of natural law, 
although adapted to human conditions and consequently of some¬ 
what less dignity than the necessary law of nations. It is still a law 
of reason whose sphere of application extends as far as there are 
human beings endowed with the faculty of reasoning. Unlike 
Grotius’ volitional law of nations it is, therefore, a universal law. 
The fictitious civitas maxima is a world state. 

Wolff, of course, knew that in reality there was no world state. 
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Nor did he wish to suggest that there ought to be a real world 
state in the future. His theory of the civitas maxima simply ex¬ 
presses the idea that under existing conditions there are rules in 
the international sphere which constitute a legal order in the full 
meaning of the term as ordinarily used. If, as Pufendorf had main¬ 
tained, natural law alone governs the relations between states, 
then there exists in the international domain a law which is higher 
in kind than positive municipal law but which is not Jaw in the 
same sense as the latter. Positive municipal law, however, is law 
in the ordinary sense of the term. It appears in connection with a 
particular kind of organization—^the state. By deriving the voli¬ 
tional law of nations from the concept of the supreme stare, Wolff 
attempts to demonstrate the parallelism between that law and 
municipal law as far as the legal character and the relation of the 
law of nature are concerned.'*^ 

Natural law is supposed to fonn a coherent system because all 
its rules are logically deduced from certain fundamental premises. 
The systematic character of municipal law depends on the exist¬ 
ence of the state organization which makes it possible to create a 
more or less consistent body of general rules of behavior and to 
apply them more or less uniformly throughout the whole com¬ 
munity. If the nature of the volitional law of nations is to be com¬ 
parable to that of municipal law, there must be a system of general 
rules in the international sphere. The theory of the world state 
and of its legal order has the purpose of making the international 
community appear as governed by a set of such rules; they are 
supposed to form a systematic unit because they are derived from 
a common principle, the purpose of the universal state. 

Like Pufendorf, Wolff maintains that rules laid down by states 
through actual consent, which do not form a coherent system, 
cannot be considered as the law of nations. From the volitional 
law, which “rests on the presumed consent of nations,” he dis¬ 
tinguishes the stipulative and the customary law of nations; the 
former is based on express consent, the latter on tacit consent.’^** 
The rules created by consent, tacit as well as express, are binding 
only upon those states which have consented to be bound; they 
have no universal validity. Wolff, like Pufendorf, compares agree- 
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ments between states to contracts concluded between private 
citizens within a state; the rules laid down in such contracts 
are to be distinguished from the general rules which give the con¬ 
tracts their legal character by determining the conditions of their 
validity and their legal effects. In Grotius’ theory the volitional 
law of nations appeared as customary law binding only a limited 
number of states. Wolff criticizes this concept because Grotius 
identified the volitional with the customary law of nations and, as 
a result of this identification, he did nor distinguish “good customs 
from bad.” In Wolff’s theory the existence of a law of na¬ 
tions, different from the law of nature and comparable to munic¬ 
ipal law, can be assumed only if there exists a set of rules applicable 
throughout the whole community, in the light of which the legal 
validity, the goodness or badness, of isolated agreements between 
some of the members of the community can be judged. The con¬ 
cept of the world state from which the principles of the volitional 
law of nations arc supposed to be derived expresses the idea that 
there is such a set of general rules. 

Since, however, the world state has a purely imaginary char¬ 
acter and .since, consequently, Wolff’s volitional law is not really 
positive law but a law of reason, the parallel between the rules 
laid down in contracts of private citizens and those created by 
the consent of states cannot be complete. The contracts of citizens 
find their basis in a man-made, positive, legal order which is reg¬ 
ularly enforceable through the state organization. Such a legal 
order can lay down rules according to which the equity of con¬ 
tracts is a condition of their validity. Within a state, “provision 
can be made by positive laws that one may not depart too far 
from equity.” In the global community, states are supposed 
to be bound by the law of nature to observe equity in making 
treaties.'*” But, according to Wolff, the treaties arc to be con¬ 
sidered valid regardless of equity, because the observance of rules 
concerning their contents cannot be guaranteed.'®* In the inter¬ 
national sphere, in which the general rules—^those of natural as 
well as of volitional law—are standards of reason, only rules apply¬ 
ing to a limited number of states are actually created by human 
will. The law of reason is supposed to guide the will of the states 
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concerned, but compliance with that law depends upon the states’ 
reasonableness and good will, just as it depends upon their reason¬ 
ableness and good will to what extent the principles of natural 
law are observed in the process of creating positive municipal 
law. In spite of their limited scope of application, rules laid down 
by consent in the international community thus seem to corre¬ 
spond to the general laws of a state rather than to the provisions 
of private contracts of citizens, insofar as by human will legal 
rules are established which are not based on other positive rules. 
In this respect the creation of stipulative or customary law there¬ 
fore appears to be comparable to legislation in the municipal 
sphere. Wolff, indeed, occasionally compares states creating cus¬ 
tomary international rules to the legislator making laws within 
a state.’ 

There is a fundamental difference between the condition of 
the states as members of the fictitious world state and that of the 
citizens of a real state. The law of the supreme state, as well as 
that of the individual states, is supposed to result from an adapta¬ 
tion to existing conditions of the inflexible law of nature. In the 
case of the real states this adaptation implies the subjection of the 
individuals to a common government which restricts their nat¬ 
ural liberty. Through its organization the state provides for se¬ 
curity and order, even if its laws do not correspond exactly to 
the universal standards of justice. In the supreme state, however, 
which in reality is completely unorganized, the state of nature, 
the condition in which naturally free and equal persons live to¬ 
gether, obviously is not eliminated. The principles of natural 
equality and liberty remain valid in that state. Characteristic of 
this situation is Wolff’s explanation of the rule of the volitional 
law which attributes legal effects to war regardless of the justice 
of its cause. This explanation is derived from the principle of 
natural liberty. Since by virtue of this principle each of the bellig¬ 
erents must be allowed to follow its own opinion regarding the 
justice of the war’s cause, the war, as far as certain legal results 
are concerned, must be considered as just on either side, although 
by the law of nature it cannot be just on both sides.’®® In the case 
of the volitional law of nations, the adaptation of the law of nature 
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to existing conditions means that states are permitted to do things 
which are not in agreement with the law of nature because in the 
state of nature, which continues to exist, they cannot be pre¬ 
vented from doing so. The volitional law of nations instead of 
restricting natural liberty, as does the positive law of the states, 
therefore rather increases its extent and leaves the states greater 
freedom of decision than the law of nature gives them. 

This supposedly positive law consists of a set of general rules 
which it seems possible to deduce from the particular character 
of the legal community of states once the existence of such a legal 
community is assumed. That particular character is determined by 
the continued cxLstcnce, in the international sphere, of the state 
of nature—that is, by the absence of a statclike organization— 
and, at the same time by the absence of that condition of moral 
perfection which would make it possible for the states to live to¬ 
gether under the rule of pure natural law, which Is the law orig¬ 
inally applicable in the state of nature. Like natural law, the legal 
order of the community of states is a law of reason, and some of 
the fundamental principles of natural law, such as the principles 
of natural equality and liberty, remain valid in that community; 
but the volitional law is a law of reason adapted to the moral weak¬ 
ness of man and, therefore, a law of a le.ss elevated character than 
the law of nature. Its inferior character with regard to natural 
law is supposed to make the volitional law of nations similar to 
municipal law. The fiction of the supreme state is meant to ex¬ 
press that similarity. But since the world state is purely fictitious, 
the legal order evidently cannot be expected to create the same 
conditions of peace and security which prevail within a real state. 
The volitional law of nations, therefore, appears to be similar to 
Grotius’ law of nations insofar as it shares with municipal law the 
inferior character of a law deviating from the law of nature, and 
with natural law the uncertainty of application. 

Wolff did not believe that the future development of mankind 
would bring about a fundamental change in this situation. Such 
a change could have been expected as the result of progress lead¬ 
ing to increased reasonablene.ss throughout the world. Wolff de¬ 
clares that if the rules of the law of nature were strictly observed 
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by all states, the volitional law of nations would become unneces- 
sary.^3« But he regards such a development as impossible. In the 
concluding scnrence of the Preface to his treatise he expresses 
the hope that God “may bring it about that the times may come 
in which, if not all, at least very many rulers of nations may 
recognize what they owe to their own nation and to other na¬ 
tions.” Wolff admits, however, that general progress in the di¬ 
rection of increased reasonableness is “more to be desired than 
expected.” Since, therefore, “it is not to be hoped that all na¬ 
tions will be what they ought to be,” he concludes that “there 
will always be a place” for the volitional law.’’^^ 

Wolff regards as unchangeable the particular character of this 
law as a law binding upon free and equal states. Because of the 
principles of liberty and equality it is impossible that one state or 
a group of states should exercise authority over other states in the 
same manner that, within a state, certain individuals as agents of 
the community exercise authority over other individuals.*'^*^ The 
transformation of the fictitious supreme state into a real world 
state is considered to be inconceivable.*^** The division of the 
world into free and equal states, therefore, appears to be a natural 
condition of mankind.*** The volitional law of nations, which is 
supposed to constitute the positive legal order of the global body, 
consequently cannot become a truly positive law: but it is to 
remain a law of reason, derived from the nature of the global 
community, although as a law adapted to the actual conditions of 
the world it is not identical with natural law. 



4 

THE POSITIVIST THEORY OF 
INTERNATIONAL LAW AS LAW CREATED 
BY SOVEREIGN CIVILIZED STATES 


Ideas like those which characterized Wolff’s tlieory of the voli¬ 
tional law of nations influenced the development of the positivist 
doctrine of international law. The positivist theory was based on 
the idea e.xpresscd by VV^olff that there e.visted in rlie international 
sphere a positive legal order, just as there were positive legal orders 
in the various national communities. The positivists tried to be 
more consistent than Wolff had been in the attempt to demon¬ 
strate the po.sitive character of the law governing the international 
community. They were not able, however, completely to elimi¬ 
nate from their doctrine the natural-law elements which had been 
inherent in W’olff’s theory of the volitional law of nations. 

The following analysis of the positivist doctrine is based on the 
second edition of Oppenheim’s treatise on International Law *— 
which, published in 1912, represents a typical example of that 
doctrine in the phase of development which it had reached before 
the First World War and the creation of the League of Nations. 

'Fhe positivists regarded as their task the systematic presenta¬ 
tion of an international legal order which, as a positive law, existed 
independently of their personal ideas of natural and reasonable 
standards of behavior. Wolff’s volitional law of nations had not 
been really positive law because its general rules did not have their 
origin in human will but were derived from the presumed consent 
of the members of the international community. 

In the positivists’ opinion, only rules created by the actual con¬ 
sent of states can be regarded as rules of international law. Accord¬ 
ing to Oppenheim, the consent from which rules of international 
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law arise may be either express or tacit. “The sources of Inter¬ 
nationa] Law are therefore twofold—namely: (i) express con¬ 
sent, which is given when states conclude a treaty stipulating cer¬ 
tain rules for the future international conduct of the parties; (2) 
tacit consent, which is given through Stares having adopted the 
custom of submitting to certain rules of international conduct. 
Treaties and custom are, therefore, e.YcJusively the sources of the 
Law of Nations.” - 

According to Oppenheim, the law which is created in the inter¬ 
national sphere, by express or tacit consent, is distinguished from 
municipal law by the fact that “whereas Municipal Law is a law 
of a Sovereign over individuals subjected to his sway, the Law of 
Natioas is a law not above, but between Sovereign States.” * The 
subjects of international law nonnally possess sovereignty—^that 
is, “supreme authority, an authority which is independent of any 
other earthly authority” and which includes “independence all 
round, within and without the borders of the country.” ' By 
virtue of their sovereignty the states are completely free in the 
conduct of their internal and external affairs except for the rules 
which by their consent they have bound themselves to observe in 
their relations with one another. 

These rules are supposed to constitute a legal order just as 
municipal law is law in the strict sense of the term, in spite of the 
special characteristics which distinguish international from na¬ 
tional law.® But the rules of international law and those of mu¬ 
nicipal law, which are regarded as belonging to the same category 
of norms—the legal category—fonn different legal .systems. The 
separation of the international .sphere from the various legal 
spheres of the national communities becomes complete in the 
positivist theory, which strongly emphasizes this separation. The 
distinction between the legal order regulating the intercourse of 
states and the states’ system of internal law had clearly appeared 
already in Wolff’s theory. This theory, however, still rested on 
the idea that there existed a universal law of nature and reason in 
which all legal rules had their ultimate common basis, a law of 
mankind uniting all members of the human race and comstituting 
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a general standard of justice. The positivists expressly reject these 
natural-law concepts. 

According to Oppenheim, the idea that the law of nature giiar- 
antccs to every individual the “so-callcd rights of mankind,” 
which must be respected by all .states, is incorrect.® vSuch rights, 
conceivable in a world order based on natural law, cannot be 
derived from positive international law because “individuals can¬ 
not be subjects of that law.” International law and municipal law 
have different sources and regulate different relations. Municipal 
law, created by national custom and by statutes enacted by the 
lawgiving authority, “regulates relations between the individuals 
under the sway of the respective State and the relations between 
this State and the respective individuals,” while international law 
has its source in international custom and treaties and regulates the 
relations betw'een states.'^ Only the states can create rules of inter¬ 
national law and they alone are subjects of the rights and duties 
arising from these rules; the law of nations Ls “not a law for in¬ 
dividuals.” * A state may be bound by an international rule to 
confer certain rights or impose certain duties on individuals, but 
in this case rules have to be created through the lawmaking pro¬ 
cedure of municipal law, and the rights and duties thus created 
have their legal basis in municipal, not in international, law. A 
state may, therefore, be compelled to bring its internal law into 
agreement with its international obligations; the fact that it fails 
to do so may constitute an international delinquency, but it does 
not affect the validity of the internal rules in question, for inter¬ 
national law “lacks absolutely the power of altering or creating 
rules of Municipal Law.” ® 

In this theory the law of the international sphere has entirely 
lost the character of a law higher in kind than the law of the 
political units composing the universal community. Became of the 
complete separation of international from national law, the former 
cannot even be regarded as being higher than the latter in the 
sense of a hierarchy of positive legal rules. As Oppenheim points 
out, international law is a law between, not above states—a sep¬ 
arate legal order which sovereign states, internally governed by 
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their particular systems of municipal law, have established for the 
regulation of their relations with one another. 

The positivists’ rejection of a natural legal bond uniting all 
mankind has important consequences with regard to the area 
within wliicli international law appears to be applicable. In the 
view of the positivists, the international legal community is a 
product of historical development and therefore not necessarily 
worldwide. According to Oppenlicim, the community governed 
by positive international Jaw is composed of a certain number of 
states which have reached similar levels of civilization." The law 
of nations is supposed to have grown up among the old Christian 
states of Western Europe, which are the original members of the 
international community. Other civilized states which were ca¬ 
pable and willing to observe the rules of the law of nations later 
were admitted into the circle of the family of nations through 
recognition by its members. In addition to the full members of 
the international community there are states which, because they 
are not completely civilized, arc only “for some parts within the 
circle of the Family of Nations,” but “remain for other parts 
outside.” ’- 

In Oppenheim’s theory the law of nations “does not contain 
any rules concerning the intercourse with and treatment of such 
States as are outside that circle. ... It is discretion, and not 
International Law, according to which the members of the Family 
of Nations deal with such States.” Here the positivist theory 
differs from the doctrine developed by Wolff, who had assumed 
the existence of a world-wide law of nations. But that theory 
differs also from Grotius’ concept, although Grotius had asserted 
that the rules of the volitional law of nations were not of uni¬ 
versal validity. In his doctrine tho.se rules were established within 
a global legal system which was supposed to apply to the states 
bound by particular rules of volitional law as well as to all other 
states. The positivists, however, conceive of a self-contained body 
of positive rules governing a limited community of states which 
constitutes the international legal community as such and outside 
of which legal relationships do not exist. 

The conduct of civilized states, members of the family of na- 
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lions, toward peoples outside this family thus appears to be a 
matter of politics, not of law.»< In Oppenheim’s opinion it is ob¬ 
vious, however, that the intercourse with and the treatment of un¬ 
civilized states “ought to be reflated by the principles of Chris¬ 
tian morality.” Moral principles generally “ought to apply to 
the intercourse of States as much as to the intercourse of individ¬ 
uals.” The positivists therefore recognize the existence of norms 
which are of a higher type than positive law and which ought to 
be observed throughout the world. But in the positivist theory 
these norms, which ripply to conscience, and to conscience 
only,” have lost all legal significance. As far as international 
intercourse is concerned, the legal sphere is limited to the rules 
which have their origin in the consent of civilized states. Where 
this sphere ends, the domain of politics begins. Political action 
should be guided by moral principles, but the fact that these prin¬ 
ciples are frequently disregarded is legally irrelevant. 

Thus, for instance, the question as to the causes of war seems 
to Oppenheim to be of imjwrtancc for international ethics rather 
than for international law.*® War, whose purpose is to overpower 
the enemy and to impose on him such conditions of peace as the 
victor pleases, in the positivist’s view is “a fact recognized, and 
with regard to many points regulated, but not established, by 
International Law.” Tliat war is not established by law means 
that there exist no legal rules detennining the conditions under 
which it may be undertaken. Among sovereign states war cannot 
always be avoided, and international law recognizes this fact.®' 
Like Grotius and Wolff in their theories of the volitional law of 
nations, the positivist assumes that war produces legal effects re¬ 
gardless of its cause; both parties arc bound to comply with cer¬ 
tain rules regarding its conduct. A special set of rules governs the 
relations between belligerents and neutrals. Neutrality is an atti¬ 
tude of impartiality toward the belligerents. Whether a state 
adopts this attitude or participates in the war appears to be again 
a matter of politics, not of law.®® 

Positive international law as described by Oppenheim was sup¬ 
posed to have a firmer basis in reality than the imaginary law which 
the adherents of the natural-law doctrine had tried to deduce from 
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their concepts of nature and reason. The positivists were still con¬ 
fronted, however, with problems similar to those with which the 
writers had to deal who accepted the natural-law doctrine. The 
problem of the legal character of rules binding upon independent 
states, members of the unorganized international community, was 
even more difficult to solve for the positivists than it had been for 
those who maintained the idea that there existed a law which 
could be deduced directly from the nature of man and of human 
community life. It was under the influence of that idea that the 
concept of an international legal community had developed. Op- 
penheim attempts to free the theory of international law from 
the influence of the natural-law doctrine. But this attempt ob¬ 
viously is not entirely successful. The general character of his 
positive international law still is very similar to that of Wolff’s 
volitional law of nations. 

Like Wolff, Oppenheim conceives of international law as a 
system of rules. According to Oppenheim, international law is 
the name for a “body of customary and conventional rules;” 
the term “body” clearly implies a number of elements regarded 
as forming a system.^^ In accordance with his idea that inter¬ 
national law is a product of historical development, Oppenheim 
assumes that it has acquired its sytematic character in the course 
of history. International law “began gradually to grow from the 
second half of the Middle Ages. But it owes its existence as a 
systematised body of rules to . . . Hugo Grotius, whose work 
‘De Jure Belli ac Pacis, libri IIP . . . became the foundation of 
all later development.” This development is supposed to have 
led to the gradual acceptance by the community of states of the 
rules laid down by Grotius, which through this acceptance be¬ 
came rules of international law."® Oppenheim thus tries to show 
that the dependence of the science of international law on the 
natural-law doctrine is but an historical fact characterizing an 
early phase of the growth of the law of nations, and that later this 
law acquired the character of a system of positive legal rules. 

It seems indeed impossible to maintain that international law 
is similar to municipal law unless the former has a systematic char¬ 
acter. The law of the national community does not consist of 
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isolated, unrelated rules. Municipal law ordinarily contains gen¬ 
eral rules, applicable throughout the whole community, and rules 
of a particular character, which derive their validity from the 
general rules and together with them form a more or less coherent 
body of norms concerning all matters which, in the conditions 
prevailing in the community at a certain time, require legal regula¬ 
tion. Wolff had attempted to prove that in the unorganized inter¬ 
national community there was a system of volitional law, just as 
there were legal systems in the various states. Serious difficulties 
had, however, arisen in this connection. The rules of the stipula- 
tive and of the customary law of nations were the only norms 
that had their origin in human will and were, therefore, really 
volitional, positive law; their establishment seemed in some re¬ 
spects to correspond to the making of general rules in the national 
sphere. But Wolff, who considered their scope as necessarily lim¬ 
ited, compared them to contracts which are concluded by private 
citizens in a state and which cannot be regarded as fonning a legal 
order. 

As far as rules established by express consent are concerned, 
Oppenheim tries to clarify the situation by distinguishing be¬ 
tween two different types of treaties—lawmaking and ordinary 
treaties. This distinction has the purpose of demonstrating that 
several states together can act as legislators by laying down posi¬ 
tive legal rules in the international sphere, ju.st as each of them 
can legislate within the domain of its national law. According to 
Oppenheim, “such treaties only are a source of International 
Law as either stipulate new rules for future international conduct 
or confirm, define, or abolish existing customary or conventional 
rules. Such treaties must be called laiu-making treaties.'' Like 
ordinary treaties, the lawmaking treaties are supposed to bind 
exclusively the contracting parties. But unlike Wolff, Oppenheim 
does not think that international treaties necessarily arc of less than 
universal validity. Lawnnaking treaties, which are concluded by 
a few states only, of course create merely particular international 
law. But more important from the point of view of the system¬ 
atic unity of the law of nations, which obviously requires the 
existence of general rules, arc the treaties which contain general 
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international law, “because the majority of States including lead¬ 
ing Powers, are parties to them.” According to Oppenheini, 
some of these lawmaking treaties have become of world-wide ini- 
portance.“** The significance attributed by Oppenheim to this 
type of agreement with regard to the development of a positive 
legal order is revealed in a remark made by the same author ir his 
book on The Future of hnernational Here he says that 

“a positive theory of international law was demanded by the fact 
that in the first quarter of the nineteenth century, with the Final 
Act of the Congress of Vienna, the quasi-legislative activity of 
international conventions asserted itself for the first time.” At 
the time when Oppenheim wrote these words, however, agree¬ 
ments of the type which he had in mind covered only a relatively 
small number of isolated matters, particularly as far as the peace¬ 
ful intercourse of states was concerned.*^- If one considers the 
international legal order as described by Oppenheim in his treatise, 
it is impossible to assume that its systematic character rests on the 
rules laid down in those conventions.**'^ 

This character seems to depend on customary law rather than 
on rules created by express agreement. In Oppenheim’s opinion, 
customary law contains the general principles which establish 
order and unity in the international legal domain. He declares, 
for instance, that it is “a unanimously recognised customary rule 
of International Law that obligations which are at variance with 
universally recognised principles of International Law cannot be 
the object of a treaty.” Treaties designed to establish such obliga¬ 
tions are “null and void.” Oppenheim, moreover, observes that 
treaty law, whether particular or universal—that is, binding upon 
all members of the international community—^generally derives 
its binding force from custom, which is “the original source of 
International Law.” *'*'* “For the fact that treaties can stipulate 
rules of international conduct at all is based on the customary rule 
of the Law of Nations, that treaties are binding upon the contract¬ 
ing parties.” *'*® According to Oppenheim, “custom is at the back¬ 
ground of all law, whether written or unwritten,” and he tries 
to demonstrate that in this respect there is no difference between 
national and international law.*^” He finds the latter’s ultimate basis 
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in “the common coment of the States that a body of legal rules 
shall regulate their intercourse with one another.”»» 

In Oppenheim’s own opinion, however, the question as to 
whether there exists an international legal order is a theoretical 
problem. Therefore, it is the scholar’s task to demonstrate that 
custom, supposedly “at the background” of the law of the na¬ 
tional community organized as a state, can create a legal order 
in the unorganized international community. A theoretical prob¬ 
lem of this kind cannot possibly be solved by the states them¬ 
selves, which, for some reason or other, may regard themselves 
iis bound by certain rules of conduct. In this connection Oppen- 
heim raises the question whether there really exists in the inter¬ 
national sphere a community, which he considers to be an indis¬ 
pensable condition of the existence of a legal order. He answers 
this question in the following way: “Though the individual States 
arc sovereign and independent of each other, though there is no 
international Government above the national ones, though there 
is no central political authority to which the different States are 
subjected, yet there is something mightier than all the powerful 
separating factors: namely, the common interests. And these in¬ 
terests and the necessary intercourse which serves these interests, 
unite the separate States into an indivisible community.” 

This way of reasoning clearly is very similar to Wolff’s argu¬ 
ments regarding the origin of the fictitious world state. The in¬ 
terests, which in Oppenheim’s view establish the community of 
states, correspond to the interdependence of peoples, which in 
Wolff’s theory naturally unites them in the global legal commun¬ 
ity. Once Wolff had assumed the existence of the supreme state, 
it seemed possible to him to deduce from the concept of that com¬ 
munity the rules which the states were bound to observe and upon 
which they were supposed to have agreed, because without these 
rules a legally regulated intercourse between them seemed im¬ 
possible. Although Oppenheim tries to show that all norms of 
international law have their origin in the actual consent of states, 
his method of formulating the general rules of the law of nations 
is not essentially different from that adopted by Wolff. Examining 
the “cause of the existence” of the rule that treaties are binding, 
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Oppenhcim declares: “Religious and moral reasons require such 
a rule quite as much as the interest of the States, for no law could 
exist between nations if such rule did not exist. The states ob¬ 
viously were not really free to adopt or not adopt that rule it 
there existed an international legal order. 1 he supposedly cus¬ 
tomary norm in fact is deduced from the scholar s assumption ot 
the existence of such a legal order in a community of sovereign 
states, which can regulate their mutual intercourse only througli 
treaties. It seems to follow from this assumption that there must 
be a rule of international law from which treaties concluded by 
sovereign states derive their binding force. 

Oppenheim uses the same method with regard to most of the 
basic principles which arc supposed to determine the general legal 
conditions of the international community as a whole and to give 
the legal order of this community its systematic unity and coher¬ 
ence. Although described as rules of customary law, these prin¬ 
ciples in fact rest on the presumed rather than on the actual con¬ 
sent of states. They obviously are formed by logical deduction 
from the nature of the legal order supposed to govern the inter¬ 
course of sovereign states. The positivist tries to determine the 
nature of this legal order in accordance not with an ideal situation 
but with existing conditions. Thus the character of Oppenheim’s 
general principles of international law is similar to that of Wolff’s 
volitional law of nations, which was a law of reason regulating the 
relations between naturally free and equal persons but was adapted 
to existing conditions under which these persons could not be 
compelled to observe the highest standards of conduct. 

The most important concept which Oppenheim deduces from 
the nature of international law is that of the international personal¬ 
ity. He says himself that “the conception of International Persons 
is derived from the conception of the Law of Nations.” In 
accordance with this latter conception, sovereign, states exclu¬ 
sively are international persons.^® The similarity between the 
positivists’ concept of sovereignty and Pufendorf’s and Wolff’s 
concept of national liberty is obvious. A state which enters into 
the family of nations, according to Oppenheim, retains “the nat¬ 
ural liberty of action” which is “due to it in consequence of its 
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sovereignty.” ** But this liberty must find its limit in that of the 
other members of the international community. Oppenheim de¬ 
clares that “a legally regulated intercourse between Sovereign 
States is only possible under the condition that a certain liberty of 
action is granted to every State, and that, on the other hand, every 
State consents to a certain restriction of action in the interest of 
the liberty of action granted to every other State.” In order to 
be able to consider this condition fulfilled, he assumes that the 
.states recognize in one another certain qualities from which cer¬ 
tain rights and duties arise and which together constitute the 
international personality of a state.^® These qualities include the 
different elements of sovereignty, namely, independence and ter¬ 
ritorial and personal supremacy, as well as dignity and equality. 

The principle of the legal equality of states had been developed 
by the natural-law school; in the theories of Pufendorf and his 
followers it appeared to be the natural consequence of the assump¬ 
tion that the members of the international community were free 
persons living together in the state of nature. According to Op¬ 
penheim, the equality of states “is a consequence of their sover¬ 
eignty and of the fact that the Law of Nations is a law between, 
not above, the States.” This statement makes it clear that, like 
the adherents of the natural-law doctrine, Oppenheim arrives ar 
that concept by deducing it from the nature of the international 
community and of its law. Here as well as in the case of the other 
qualities constituting the international personality, the states’ con¬ 
sent appears to be the merely presumed recognition of a situation 
which cannot be different if there is to be an international legal 
order. 

International law under which a state is responsible for viola¬ 
tions of another state’s personality is supposed to protect that 
personality and therefore to forbid intervention—that is, “inter¬ 
ference by a State in the affairs of another State for the purpose 
of maintaining or altering the actual condition of things.” There 
are. however, exceptions to the protection of the qualities which 
constitute the international personality of states. For instance, 
violations of the personality of other states may, under certain 
conditions, be excusable when they arc committed by a state in 



POSITIVIST THEORY 


90 

self-preservation.®® Oppenheim declares that the exceptions to the 
general principle of the inviolability of the international per¬ 
sonality “arc likewise characteristic of the position of the States 
within the Family of Nations.” He obviously is of the opinion 
that the rules regarding the international personality and its pro¬ 
tection and the rules concerning the exceptions to that protection 
together form the set of general norms which gives the family 
of nations the character of a legally ordered community 

In Oppenheim’s theory of international law the rules which al¬ 
low or excuse the use of force by one state against another are of 
particular importance from the point of view of law enforcement. 
Oppenheim defines law as “a body of rules for human conduct 
within a community which, by common consent of this com¬ 
munity, shall be enforced by external power.” The possibility 
of law enforcement through external power, therefore, appears 
to be a condition of the legal character of the rules governing 
the intercourse between states. Oppenheim assumes that this con¬ 
dition is fulfilled: “in the Law of Nations, the States have to take 
the law into tlicir own hands. Self-help and intervention on the 
part of other States which sympathise with the wronged one arc 
the means by wliich the rules of the Law of Nations can be and 
actually are enforced.” 

In positive international law various methods arc supposed to 
exist which states can use for the enforcement of their rights; in 
a particular case, a state may have a choice between several of 
them. When, for instance, one of the subjects of a state has been 
wronged abroad in his person or property, that state, according 
to Oppenheim, can “exercise retortion and reprisals for the pur¬ 
pose of making the other State comply with its demands. It can, 
further, exercise intervention, and it can even go to war when 
necessary.” Since, however, positive international law does not 
distinguish between just and unjust causes of war, a state may go 
to war whenever it pleases, whether or not it claims that one of 
its rights has been violated by another state. The determination 
by international law of the conditions under which less harmful 
means of compulsion may be justified then appears to be com¬ 
pletely futile. Instead of choosing any of these methods, a state 
can always go to war without violating a rule of international 
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law, and in this case it is allowed even entirely to eliminate its 
enemy’s personality through subjuption after conquest.®® The 
protection which international law is supposed to provide for the 
international personality of states thus obviously becomes illusory. 
However well-defined the other exceptions to the principle of 
the international personality’s protection may be,” the exceptions 
derived from the positivist concept of war clearly invalidate the 
principle. International law mainly sanctions every state’s free¬ 
dom of political action, and it seems to do that to such a degree 
that even those fundamental rules of the international legal order 
which are designed to define every state’s sphere of liberty with 
regard to the spheres of liberty of the other states become mean- 

In the field of contractual obligations, the states’ freedom of 
action finds expression in the principle formulated by Oppenheim 
that “all treaties are concluded under the tacit condition rebus 
sic stantibus." Oppenheim declares that “when, for example, 
the existence or the necessary development of a State stands in 
unavoidable conflict with such State’s treaty obligations, the lat¬ 
ter must give way, for self-preservation and development in ac¬ 
cordance with the growth and the necessary requirements of the 
nation arc the primary duties of every State. No State would con¬ 
sent to any such treaty as would hinder it in the fulfilment of 
these primary duties.” Therefore, the “exceptional condition” 
rebus sic stantibus appears to be “as necessary for International 
Law and international intercourse as the very rule pacta sunt 
servanda." ®® As in the case of the protection of the international 
personality, positive international law here seems to allow the 
states to disregard a fundamental rule which is supposed to bind 
them whenever they consider their particular interests to be in¬ 
compatible with its observance. Under these conditions, which 
Oppenheim considers to be the inevitable result of the character 
of the international community as a community of sovereign states, 
the law of nations can hardly be regarded as a coherent legal sys¬ 
tem. 

Oppenheim of course does not see the situation in this light. 
He is convinced that he describes a legal system which in principle 
guarantees the inviolability of the international personality and 
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the binding force of international agreements. While in accord¬ 
ance with his positivist viewpoint his description of the law of 
nations is supposed to be based on the actual practice of states, 
it is meant to be a description of a body of legal rules and nor 
merely of the manner in which states generally behave in their 
mutual relations. It therefore seems to be possible and necessary to 
distinguish legal from political practice. If a “frequently adopted 
international conduct of States is considered legally necessary or 
legally right, the rule, which may be abstracted from such con¬ 
duct, is a rule of customary International Law.” Other stare 
practice then seems to have a merely political character. This 
character, however, does not necessarily make such a practice 
a disturbing influence in the life of the international community. 
On the contrary, Oppenheim assumes that some political factors 
have the greatest importance for the development and mainte¬ 
nance of the international legal order. One of these political fac¬ 
tors is the leadership of the Great Powers. Oppenheim maintains 
that the special position which these Powers occupy in the inter¬ 
national community is “by no means derived from a legal basis 
or rule.” ** “The Great Powers are de facto, by the smaller States, 
recognised as political leaders, bur this recognition does not in¬ 
volve recognition of legal superiority.” Legally all states are 
supposed to be equal. One of the consequences of their legal 
equality is the rule that no state can be bound by a resolution 
to which it has not given its consent.®* In practice, according to 
Oppenheim, “all arrangements made by the body of the Great 
Powers naturally gain the consent of the minor States.” ®® Since, 
however, it is not a legal rule but simply “powerful example” 
which makes the smaller states consent to the arrangements of 
the Great Powers,®® the legal principle of the equality of states 
seems to Oppenheim to be left intact. But, according to Oppen¬ 
heim, the political leadership of the Great Powers does not ap¬ 
pear to be incompatible with international law; it even favors 
that law’s development. The influence of the Great Powers facili¬ 
tates the reaching of decisions to which otherwise it would be 
difficult to obtain the consent of all concerned in an unorganized 
community governed by the rule of legal equality. TTius, accord- 
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ing to Oppenheim, “every progress of the Law of Nations during 
the past is the result of their [the Great Powers’] political he¬ 
gemony. 

Oppenheim supposes that the existence of several Great Powers 
reduces the risk of an arbitrary use of force in the international 
community. He declares, for instance, that “too great is the natu¬ 
ral jealousy between the Great Powers, for an abuse of interven¬ 
tion on the part of one powerful State without calling other States 
into the field.” Thus, the natural antagonism between the most 
powerful states seems to guarantee the observance of the principle 
of nonintervention. Oppenheim generally expresses the opinion 
that “if the Powers cannot keep one another in check, no rules of 
law will have any force, since an over-powerful State will natu¬ 
rally try to act according to discretion and disobey the Jaw.” 
Oppenheim, therefore, arrives at the same conclusion which 
Wolff had reached—namely, that the maintenance of the inter¬ 
national legal order depends upon the existence of an equilibrium, 
a balance of power.^" The balance of power seems to compel the 
states to respect each other’s personality and thus seems to pre- 
sert'^e what is supposed to be the normal condition of the interna- 
legal community. Oppenheim considers it “necessary to emphasise 
that the principle of the balance of power is not a legal principle 
and therefore not one of International Law.” It is a political 
principle, obviously based on the antagonism of the states’ politi¬ 
cal interests; but this political principle appears to be “indispensa¬ 
ble to the existence of International Law in its present condi¬ 
tion.” 

Oppenheim considers the condition of the international law of 
his time to be that of a legal order in an early phase of develop¬ 
ment."'* He expects that in the future the law of nations will be¬ 
come more perfect. But in his opinion there exist certain limits 
to that law’s possible development. He declares that “it is inevita¬ 
ble that the Law of Nations must be a weaker law than Municipal 
Law, as there is not and cannot be an international Government 
above the national ones W'hich could enforce the rules of Inter¬ 
national Law in the same way as a national Government enforces 
the rules of its Municipal Law.” The weakness which charac- 
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temes mttmXwmWtW \\cte appears to be tbe result of a„ 
alterable condition. Only a superstate comprising all civilized peo- 
/?Jcs would eliminate that weakness; such a superstate not only 
does not exist, however, but it is clearly assumed that it cannot 
exist in the future. The theory of positive international Jaw, of 
course, recognizes the possibility that a greater state may come 
into existence where formerly there had been several smaller states. 
For instance, as a result of war a state may annex the whole ter¬ 
ritory of the conquered enemy. Several states may voluntarily 
give up their independence and unite in a greater political body. 
Oppenheim obviously assumes, however, that the development 
of the international community cannot lead to the establishment 
of a single state comprising the whole civilized world, just as 
Wolff considered the transformation of the fictitious civitas 
maxima in to a real world state to be inconceivable. Thus, in the 
positivist theory of international law the international legal com¬ 
munity appears to have a natural unalterable structure, although 
this theory assumes that the international community and its law 
have not been established directly by nature but have been created 
by states in the course of history. It has been shown that actually 
the positivists derive the fundamental rules of international law 
from what they consider to be the natural condition of the inter¬ 
national legal community. The concepts of positivist writers re¬ 
garding that condition differ in details, and from these differences 
of opinion there arise numerous controversies concerning the basic 
principles of international law. But it is always the scholar who 
formulates these principles which, once a certain concept of the 
nature of the international legal community is adopted, appear 
to be necessary elements of the international legal order. In this 
sense the supposedly positive international law still is a law of na¬ 
ture and reason. 

The positivists’ views regarding the nature of the international 
community are, however, quite different from the ideas originally 
developed by the natural-law school. The adherents of this school 
had assumed that the members of the human race were united 
in a universal community governed by a universal law. This law, 
higher in kind than the law originating in the political communi- 
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ties info which the world is divided, was considered to constitute 
a standard of justice and reason with regard to the internal affairs 
of the states as well as to their mutual intercourse. The standard 
of reason and justice, to be observed likewise by the powerful 
and the weak, was supposed to be independent of po\mca\ con¬ 
ditions. In the positivists’ opinion, on the other hand, the inter- 
national community was a community of sovereign states*, indi¬ 
viduals were completely excluded from it. The positivists assumed 
that the law governing that community was law in the same sense 
as the internal legal order of a state, although it appeared to be 
essentially a weaker law than municipal law. The rules of the 
law of nations were supposed to be derived from state practice, 
which was mainly characterizxd by the states’ tendency to act 
freely in accordance with their political interests. The very ex¬ 
istence of international law as a legal order seemed to depend on 
certain political conditions, especially on certain power combina¬ 
tions. 

In spite of all differences, the positivist theory of international 
law had one fundamental assumption in common with the natural- 
law school—the assumption that there could be a law outside the 
state and that there actually was a legal order binding upon the 
states themselves as far as their relations w^ith one another were 
concerned. The natural-law idea originally had made it possible 
to conceive of such a legal order. Through the positivist theory 
of international law this concept was maintained at a time when 
the idea of natural law no longer was generally accepted in legal 
science. This fact is of fundamental importance with regard to 
the development of the modern pattern of thought concerning 
world organization. For if it had not seemed possible to assume 
that there existed, or at least could exist, a legal order binding upon 
independent states, one could not have thought of maintaining 
international law and order through an organization like the 
League of Nations, which was an association of independent states 
and therefore did not alter essentially the existing political struc¬ 
ture of the world. 

The positivist theory of international law alone evidently docs 
not account, however, for the growth of the League of Nations 
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concept. It is impossible to find in positive international law itself 
a basis for the hopes, inherent in the concept, that the general 
condition of the international community could be improved 
materially through an agreement among sovereign states. In order 
fully to explain the growth of the League concept, one has to 
examine certain tlicoretical ideas which, developed outside the 
science of international law, preserved the natural-law school’s 
original views concerning the bond uniting the peoples of the 
world. There appeared to exist reasonable standards of behavior 
directly resulting from the nature of man and, therefore, com¬ 
mon to all members of the human race, the observance of which 
seemed to guarantee the maintenance of order and security in 
a world divided into independent states. The ideas to be considered 
in this connection, however, did not simply keep alive concepts 
developed by the natural-law school. The adherents of that school 
had not expected that at any future time order in the interna¬ 
tional sphere would actually be preserved through general ob¬ 
servance of the standards of nature and reason. Now it seemed 
to become possible to regard the ideal condition, which in the 
natural-law doctrine had had a purely theoretical character, as 
a goal which eventually could be reached in the course of history. 
The natural way to reach this goal appeared to be the establish¬ 
ment of a world organization which would help the states to 
conduct their affairs in a reasonable manner and in accordance 
with the common good of the global community. The world 
organization was not to be a world state, which appeared to be 
neither necessary for the maintenance of universal order and 
security nor to constitute a desirable solution of the international 
problem. It now seemed possible to achieve what the Popes had 
attempted to do in the late Middle Ages—namely, effectively 
to preserve order and harmony among various political bodies 
through an organization of a type different from that which ex¬ 
isted in the bodies of which the larger community was composed. 
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the doctrine of universal reasonable 

STANDARDS OF GOVERNMENT 


T UK i>EVEi.()PMENT of thc modem concept of the essential unity 
of mankind is closely connected with thc rise of thc idea that there 
exist universal reasonable standards with regard to thc govern¬ 
ment of the states into which the world is divided, standards wliich 
especially require the citizens’ participation in the conduct of 
thc affairs of the state and the respect by thc state of a certain 
sphere of individual liberty. Of the greatest importance with re¬ 
gard to the rise of this idea is thc theory which John Locke de¬ 
veloped in thc second of his Tuy; Treatises of Govermnent} Thc 
basic concept of this theory is similar to Pufendorf’s assumption 
that thc individuals originally living as free and equal persons 
under the exclusive rule of the law of nature had combined in 
states, the primary purpose of which was to secure the safe ex¬ 
ercise of natural law. Locke, however, arrived at new conclu¬ 
sions concerning the only reasonable principles of government 
and the natural limits of the state’s authority, and these conclu¬ 
sions decisively influenced later thought on these subjects. 

Locke’s basic idea is that men arc by nature all free, equal, and 
independent.^ As long as they arc not united in states they live 
in a state of nature which is a condition of equal liberty. But, 
although the state of nature is a state of liberty, it is not one of 
licence. “The state of nature has a law of nature to govern it 
which obliges everyone; and reason, which is that law, teaches 
all mankind who will but consult it that being all equal and inde¬ 
pendent, no one ought to harm another in his life, health, liberty 
or possessions.” ^ The state of nature is, however, full of dangers. 
Therefore men, by common consent, unite into states and put 
themselves under governments.** When they take this step, men 
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give up as much of their natural freedom as the community re¬ 
quires for the fulfillment of its ends. But the purpose of every 
one of them in becoming a citizen of a state is to preser^'C better 
than was possible in the state of nature his life, liberty and prop¬ 
erty—^that is, those things which under natural law he was en¬ 
titled to enjoy. Locke regards it as inconceivable that human 
beings would abandon the state of nature and subject themselves 
to a common authority on any other condition, “for no rational 
creature can be supposed to change his condition with an inten¬ 
tion to be worse.” ® 

The purpose for which men, by their consent, subject them¬ 
selves to a state determines the limits of the state’s authority and 
especially of its legislative power.” Laws, “not to be varied in 
particular cases, but to have one rule for rich and poor, for the 
favourite at court, and the countryman at plough,” have to 
conform to the law of nature ** which prescribes the respect of 
the life, liberty, and property of the members of the human race. 
The purpose of the state, however, is not only to be considered 
as far as the contents of its laws arc concerned. It is of greatest 
importance for the development of modern ideas of state govern¬ 
ment that Locke deduced also from the ends for which states are 
established some definite conclusions concerning the type of gov¬ 
ernment adapted to these ends. In his opinion absolute rulership 
is excluded as incompatible with the objectives of a state as con¬ 
ceived by reasonable human beings. An absolute ruler who “has 
the liberty to be judge in his own case, and may do to all his sub¬ 
jects whatever he pleases, without the least liberty to any one 
to question or control those who execute his pleasure,” and who, 
“in whatsoever he doth, whether led by reason, mistake, or pas¬ 
sion, must be submitted to,” ® is in fact with respect to his sub¬ 
jects in the state of nature where men decide upon their own 
rights and duties. For the subject the situation is even worse 
than the state of nature since he lost the liberty to judge his own 
rights and to defend them, and “so is exposed to all the misery 
and inconveniences that a man can fear from one who, being in 
the unrestrained state of nature, is yet corrupted with flattery 
and armed with power.” Absolute monarchy is therefore “in- 
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consistent with civil society, and so can be no form of civil gov¬ 
ernment at all.” ” Such government requires the separation of 
the legislative and executive powers.’® The ideal type of legisla¬ 
tive agency is described by Locke in the following way: “in well- 
ordered commonwealths, where the good of the whole is so con¬ 
sidered as it ought, the legislative power is put into the hands 
of divers persons who, duly assembled, have by themselves, or 
jointly with others, a power to make laws, which when they 
have done, being separated again, they are themselves subject to 
the laws they have made, which is a new and near tie upon them 
to take care that they make them for the public good.” 

According to Locke, the legislative power is the highest of the 
“Powers of the Commonwealth.” ” All these powers, however, 
are fiduciary powers “to act for certain ends”-, those who ex¬ 
ercise them are merely trustees of the people. In this sense the 
latter always hold the supreme power. When those to whom gov¬ 
ernmental powers are entrusted act arbitrarily, “the trust must 
necessarily be forfeited, and the power devolve into the hands 
of those that gave it, who may place it anew where they shall 
think best for their safety and security.” That means that the 
people have a right of rebellion against those “who invade this 
fundamental, sacred, and unalterable law of self-preservation for 
which they [the people] entered into society.” 

Locke maintains that those who use governmental powers in a 
way inconsistent with their position as trustees create a state of 
war betw’een themselves and the people; they act as unjust ag¬ 
gressors.’® When the government of a state by abuse of its au¬ 
thority has forfeited the power entrusted to it, the community 
becomes actually unorganized; resistance against the government 
and its removal are then legitim-ate, just as in the unorganized 
community of states according to natural law it is lawful to use 
force for the defense of one’s rights. Rebellion thus seems to be¬ 
long to the same category as war, which natural law permits under 
certain conditions when there is no common authority to decide 
a dispute and every one concerned has to judge the case according 
to his own conscience. 

The concept of the right of rebellion is the ultimate conse- 
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quence of Locke’s idea that, by becoming citizens of a state, men 
do not lose entirely their contact with the sphere of the law of 
mankind, the universal law of nature. When they unite in a state, 
men cannot possibly give up completely the favorable conditioas 
which they were entitled to enjoy in the state of nature, in which 
they had lived together under the rule of a law of reason com¬ 
mon to all members of the human race; particularly they cannot 
renounce the claim to the preservation of life, liberty, and prop¬ 
erty. To some extent, therefore, men’s natural legal condition 
seems to remain unaltered and unalterable by their subjection to 
a common authority. That condition, which is incompatible with 
absolute rulership, must be respected by every government as 
an insuperable limit of its power. When that obligation is disre¬ 
garded, the universal law allows the people to remove the govern¬ 
ment by force. 

Rebellion may affect only a part of a state and result in the 
independence of that part. The outstanding historical example of 
this kind of rebellion is the revolt of the American colonies. This 
event is here of special importance because of the influence ex¬ 
ercised by Locke’s theory of government on the thinking of that 
period, an influence which appears clearly in the text of the Dec¬ 
laration of Independence. When that Declaration was adopted, 
it had become a self-evident truth that all men are created equal 
and that they are endowed by their Creator with certain un¬ 
alienable rights, among which are life, liberty and the pursuit of 
happiness, and that governments, deriving their just powers from 
the consent of the governed, are established to secure these rights. 
The consequences of the fact that a form of government “be¬ 
comes destructive of these ends” are developed in the Declaration 
of Independence in accordance with Locke’s theory. Having 
reached the conclusion that the king’s attempt to establish an 
absolute tyranny makes separation from Great Britain necessary, 
the people of the colonics feel that “a decent respect to the opin¬ 
ions of mankind requires that they should declare the causes which 
impel them to the separation.” They address themselves to man¬ 
kind as to the universal body united by that law on which they 
base their right to secede. As the result of the rebellion undertaken 
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to safeguard their natural rights, the people of the colonies emerge 
in the international sphere in which free and equal political bodies 
coexist under the rule of natural law; they “assume among the 
powers of the earth, the separate and equal station to which the 
Laws of Nature and of Nature’s God entitle them.” 

The higher law which determines the reasonable order of a state 
and to which a state’s subjects can appeal when their natural rights 
are disregarded by the Government here appears to be the same 
law from w’hich states derive their status of liberty and equality.’** 
The doctrine underlying the Declaration of Independence pre¬ 
supposes the division of the world into political bodies that are 
regarded as bound by the universal law of nature in the conduct 
of their internal affairs as well as in their mutual intercourse, but 
which arc not subject to a common authority. 

In a world state which would cover the earth with a system of 
global positive law, revolution and secession are of course con¬ 
ceivable if the universal government becomes oppressive. But if 
that state is an effective organization, based on the combined 
forces of all the peoples of the earth, the chances of an attempt 
made by a part of the world’s population to secede from the whole 
would be necessarily small. A general revolution against a firmly 
established world government may likewise appear difficult. At 
any rate the situation created by a universal state would be quite 
different from that which exists when there arc several independ¬ 
ent states, when the power of each individual state is limited by 
the power of the others, and w^hen the appeal of an oppressed 
people to the common bond of humanity may have the effect of 
obtaining support from other parts of mankind not bound to obey 
the oppressive government.^** 

On the basis of considerations of this kind it was actually often 
maintained that the existing structure of the world, the absence 
of a world state, constituted a guarantee of the freedom of indi¬ 
viduals and peoples. A passage in Gibbon’s Decline aiid Fall of 
the Roman Empire^ written in the same period in which the 
American Revolution took place, clearly illustrates this manner 
of thinking. Comparing the Roman world empire to the condi¬ 
tions existing in his time. Gibbon says: 
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The division of Europe into a number of independent states, con¬ 
nected, however, with each other, by the general resemblance of re¬ 
ligion, language, and manners, is productive of the most beneficial 
consequences to the liberty of mankind. A modern tyrant, who should 
find no resistance either in his own breast, or in his people, would soon 
experience a gentle restraint from the example of his equals, the dread 
of present censure, the advice of his allies, and the apprehension of his 
enemies. The object of his displeasure, escaping from the narrow 
limits of his dominions, would easily obtain, in a happier climate, a 
secure refuge, a new fortune adequate to his merit, the freedom of 
complaint, and perhaps the means of revenge. But the empire of the 
Romans filled the world, and when that empire fell into the hands of 
a single person, the world became a safe and dreary prison for his 
enemies. ... To resist was fatal, and it was impossible to fly.“* 

The existence of independent states, united only through the 
observance of certain common standards, here appears clearly as 
a guarantee of the liberty not only of whole peoples, but also of 
individuals. Single persons who have to fear their rulers have an 
opportunity to save themselves by leaving their countries; a world 
state would eliminate this opportunity. The question of asylum 
became particularly important when the struggle against absolute 
rulership and for greater political liberty and a reasonable type of 
government became more general. The countries more advanced 
on the road to freedom, then, were the natural places of refuge 
for those who had been unsuccessful in their attempts to obtain 
greater freedom for the peoples of their respective states. Thus, 
the French constitution of 1793 granted asylum to foreigners 
exiled from their countries for the cause of liberty.®- In the course 
of the nineteenth century the idea that foreigners who had been 
involved in political activities against their governments should 
be given refuge became generally accepted. This idea found ex¬ 
pression in the principle of nonextradition of political criminals, 
which was embodied in numerous national statutes and interna¬ 
tional treaties. In his treatise on international law, Oppenheim, 
whose positivist theory has been analyzed above, raised the ques¬ 
tion as to whether this principle was justified or not. According 
to him, political crimes “are in many cases a consequence of op¬ 
pression on the pan of the respective Governments”; they “are 
comparatively infrequent in free countries, where there is indi- 
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vidual liberty, where the nation governs itself, and where, there¬ 
fore, there are plenty of legal ways to bring grievances before the 
authorities.” Oppenheim then reached the following conclu¬ 
sion: “A free country can never agree to surrender foreigners to 
their prosecuting home State for deeds done in the interest of 
the same freedom and liberty which the subjects of such free 
country enjoy. For individual liberty and self-government of 
nations are demanded by modern civilisation, and their gradual 
realisation over the whole globe is conducive to the welfare of 
the human race.” 

Thus Oppenheim, who expressly rejected the concept of a law 
of mankind concerned with individuals as well as with states, 
recognized a bond uniting tlie individual members of the human 
race who either enjoyed, or struggled for, political liberty within 
their respective states and who were all equally interested in the 
existence of free governments everywhere. The ideas here ex¬ 
pressed by Oppenheim arc typical of a general pattern of pro¬ 
gressive political thought which arose in the course of the nine¬ 
teenth century. This pattern of thought comprised various ideas 
connected with the general concepts of democracy and liberalism 
—the ideas of popular sovereignty, of representative government, 
of separation of governmental powers, of legal control of gov¬ 
ernmental acts, and of individual liberty to be safeguarded and 
re.spected by the stare. The different elements were not always 
easy to reconcile with one another. There was especially a cer¬ 
tain antagonism between the general concepts of democracy and 
liberalism, between equality and liberty. Generally, however, at 
the end of the nineteenth century political thinking was char¬ 
acterized by a blend of liberal-democratic ideas which were re¬ 
garded as indicating reasonable principles of government. These 
principles appeared to be applied in a number of states which were 
the most advanced in civilization, and they seemed to be destined, 
with the progressive civilization of mankind, to find the universal 
application which their reasonable character was supposed to re¬ 
quire. 

The nineteenth-century pattern of liberal-democratic thought 
arose on the foundations laid in the preceding centuries by natural- 
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law theories, among which Locke’s doctrine was of particular 
importance. The liberal concept of a sphere of individual liberty 
to be respected by the state, for instance, had its basis in the doc¬ 
trine of the natural unalienable rights of the individual. This doc¬ 
trine found expression in the bills of rights attached to, or incor¬ 
porated in, the first modern constitutions, adopted in America and 
in France in the last part of the eighteenth century. Following 
these examples, many countries later inserted such bills of rights 
in tlieir constitutions. But while the liberal-democratic concept 
developed on the basis of natural-law theories, the natural-law 
doctrine itself no longer was generally recognized as valid. The 
positivist theory of international law, of course, was not an iso¬ 
lated phenomenon; it followed the general trend of nineteenth- 
century jurisprudence toward positivism—that is, toward a doc¬ 
trine which denied the existence of a law directly deducible from 
the nature of man as well as the validity of such concepts as those 
of a state of nature and of a social contract. Nevertheless, in spite 
of the rejection by legal theory of the natural-law doctrine and 
its fundamental a.ssumptions, nineteenth-century thought regard¬ 
ing reasonable principles of government continued to be char¬ 
acterized by ideas which originally were derived from these as¬ 
sumptions.-"’ 

The idea that there exists a law higher in kind than the ordinary 
law of a state appeared in a peculiar combination with legal posi¬ 
tivism in connection with the written constitutions which in 
many countries contained the fundamental principles of govern¬ 
ment. The clauses of a constitution were regarded as part of the 
written positive law of the state. As fundamental rules they were, 
however, considered to be distinguished by particular dignity. 
The superiority of the constitutional provisions with regard to 
ordinary law, which was to be created in accordance with them, 
was expressed in the fact that their amendment generally was 
more difficult than the modification of ordinary statutes. Thus, 
there appeared within the province of positive law itself a dis¬ 
tinction between superior legal norms and the common type of 
legal rules, a distinction which historically goes back to the dis¬ 
tinction between natural and positive law, since the purpose of 
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the first modern constitutions was to determine the organization 
of the state and the extent of its authority in accordance with a 
universal law of nature and reason. 

Especially significant in this connection are the concepts of con¬ 
stitutional government and of the rule of law as applied in the 
United States. In this country constitutional government is char¬ 
acterized by the principle of judicial review; by virtue of this 
principle, law courts are authorized not only to pronounce upon 
the legal validity of executive and administrative acts but also 
to judge the compatibility of statutes with constitutional provi¬ 
sions. The fact that these provisions are enforceable by the courts 
makes them similar to other positive legal rules, while at the same 
time they retain their character of special dignity. In his study on 
The Revival of Natural Lave Concepts C. G, I laincs has demon¬ 
strated to what extent the courts of this country in the exercise 
of the power of judicial review used ideas derived from the theory 
of natural law and especially the concept of natural rights. It 
was particularly in their broad interpretation of the phrase “due 
process of law” that in the last part of the nineteenth century 
the courts found an opportunity to apply such ideas and to base 
their decisions on a concept of general limitations on the legisla¬ 
tive power, which were held to be implied in a system of govern¬ 
ment established for the maintenance of individual liberty. 

This situation is interesting because it discloses the revival, or 
rather survival, of natural-law ideas in connection with the inter¬ 
nal law of a national community. But the concept and practice 
of constitutional government are important also because of the 
influence which they exercised on the formation of modern 
thought concerning the international legal community. Where 
there was constitutional government, and especially where learned 
and impartial judges were authorized definitely to state what the 
law was within the community, there appeared to be, as Wood- 
row Wilson expressed it, “a law set above government and to 
which it must conform.” If there were a law above the govern¬ 
ment of an individual national community—that is, a law bind¬ 
ing that state considered as a separate independent unit—then it 
seemed possible to assume that the state could also be bound by 
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legal rules which all peoples had to recognize as valid because 
their observance was a condition of orderly relations between 
them. The rule of law even seemed to be complete only when the 
state was subject to law also insofar as its intercourse with other 
states was concerned. In an article published in 1910, the Swiss 
jurist. Max Huber,pointed out this connection between the rise 
of regimes providing for the legal limitation and control of gov¬ 
ernmental actions on the one hand, and modern ideas regarding 
the possibility and desirability of a legal order regulating the 
intercourse between independent states on the other. In particu¬ 
lar he found in the fact that the rule of law appeared to be most 
firmly established in the United States one of the causes of the 
existence, in this country, of a strong and widespread “pacifist 
idealism” which favored the extension of the rule of law to the 
international sphere and especially the judicial settlement of dis¬ 
putes arising from diverging interpretations of the law of nations. 

Thus, the liberal-democratic concept contributed to the main¬ 
tenance of the idea that there existed a legal community of inde¬ 
pendent states. Moreover, the idea that that concept constituted 
a reasonable standard of government which eventually would be 
observed everywhere in the world strengthened the belief in the 
solidarity of mankind, all the members of which, according to 
that universal standard, appeared to be entitled to participate in 
the government of their respective states and to enjoy a certain 
sphere of individual liberty. It was this solidarity to which Oppen- 
heim referred in the passage quoted above, where he attempted 
to justify the principle of nonextradition of political criminals. It 
seemed to imply an interest of all men not only in the manner 
in which they were governed themselves hut also in the regimes 
of other people.*'*® 
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THE DOCTRINE OF THE NATURAE 
INTERESTS OF MEN 


Oppenheim considered the gradual universal realization of indi¬ 
vidual liberty and self-government to be conducive to the welfare 
of the human race. Long before Oppenheim’s time the idea had 
been expressed that the regime under which individuals lived in 
a particular state was important not only for these individuals 
themselves but for all mankind. This idea was based on the as¬ 
sumption that a relationship existed between the principles of 
government adopted by the various states and the possibility of 
maintaining peace between them. In his essay on Perpettial Peace, 
published in 1795, Kant enumerates the conditions of permanent 
peace in the six “preliminary” and three “definitive” articles of 
a draft treaty, and in the first definitive article he lays down the 
rule that the constitution should be republican in every state. Kant 
regards republicanism, in contradistinction to despotism, as char¬ 
acterized by the separation of the executive from the legislative 
power and by representative government.^ Under a republican 
constitution war cannot be waged without the consent of the citi¬ 
zens. A constitution of this type is supposed to be the only reasona¬ 
ble one and the only one that can lead to international peace. 

The idea that a certain type of government is a condition and 
guarantee of peace has become one of the essential elements of the 
modern pattern of thought regarding the possibility of maintain¬ 
ing law and order in the international sphere. Kant's essay on 
Perpetual Peace combines various ideas which in this particular 
combination have contributed to the growth of that pattern of 
thought. 

The second definitive article of Kant’s draft treaty deals with 
the problem of world organization. It provides that the law of na- 
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tions shall rest on a confederation of free states. In his commentary 
to this clause, Kant declares that reason prescribes the mainte¬ 
nance of peace and that the establishment of a world state, of a 
civitas gentium, is the only reasonable method of reaching this 
goal. This method corresponds to that adopted by the individuals 
who abandoned the freedom which they possessed in the state 
of nature and unired in states in order to enjoy a peaceful com¬ 
mon life. Bur according to Kant the world state is excluded as 
a solution of the problem of international war because the states 
are absolutely opposed to it. Under these circumsstances the “posi- 
tiv^e idea of a world republic” is to be replaced by the “negative 
substitute” of a league created by an international treaty for the 
purpose of preventing war and maintaining the freedom of the 
confederated states without their subjection to a common au¬ 
thority. 

This, however, is not the only passage of his essay in which 
Kant deals with the question of a world state. In the first “Adden¬ 
dum” to the definitive articles for perpetual peace, he states that 
according to reason the existence of many independent states is 
preferable to their fusion through an overwhelming power which 
finally would establish a universal monarchy. According to him, 
such monarchy would constitute a “graveyard of freedom”; it 
would impose on the world a “soulless despotism” and would 
finally disintegrate because it would be too big for effective gov¬ 
ernment. 

Here reason is said to be opposed to the idea of a world govern¬ 
ment. It must be observed that Kant speaks in this passage of a 
world state resulting from the conquest of the world by one 
powerful state, while in the passage referred to earlier he con¬ 
siders a world republic—^that is, a world state entered into freely 
by the various states and organized in such a way as to exclude 
the despotism of a global empire. Kant is, of course, aware of the 
part played by conquest in .shaping the boundaries of the existing 
states, which nevertheless he expects eventually to adopt republi¬ 
can constitutions. He obviously does not consider it possible, how¬ 
ever, that a world state based on conquest would ever abandon 
the despotic form of government and transform itself into a world 
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republic. It is its origin, not its state character, therefore, which 
seems to exclude the world empire as a reasoiiBblc solution to the 
problem of universal peace. 

Some of the arguments which Kant uses in connection with the 
world empire resulting from conquest, however, seem also to ap¬ 
ply to the world republic. The difficulty of governing a state 
covering the whole earth evidently would be the same in either 
case. Moreover, Kant asserts that nature itself prevents the fu¬ 
sion of the states into a universal empire by keeping the peoples 
apart through the differences of language and religion. The di¬ 
vision of the world into states thus seems to be the only condition 
that is in agreement with nature. This condition, therefore, is to 
be preserved against any attempt made by a single power to estab¬ 
lish its supremacy over the world. It may be observed in this con¬ 
nection that history, which recorded the aspirations of European 
great powers to a hegemonial position, seemed to demonstrate 
tlie actual danger of world domination by a single state; while 
the voluntary union of all states under a universal government 
was practically excluded by the states’ unwillingness to give up 
their freedom. But this unwillingness appears to correspond to 
nature’s intentions. If nature wants to keep the peoples of the 
w’orld separated, then it is opposed to the world republic as well 
as to the world empire. The latter, in Kant’s opinion, would result 
in the “weakening of all forces.” To this situation he opposes an 
ideal condition where peace is preserved through a harmonious 
interplay of competing forces. It is expected to result from growl¬ 
ing civilization and the gradually increasing agreement of men 
on principles. This ideal condition in wdiich peace and order are 
maintained among free peoples without a universal statclike or¬ 
ganization, subjecting the wffiolc world to a law based on compul¬ 
sion, obviously is as much in conflict with a voluntarily created 
world republic as w ith a global monarchy established by force. 

Thus the league of free states, wffiich Kant regarded as a mere 
“substitute” for the world republic, in fact appears to be the ideal 
goal of human development, a goal wffiich is in agreement with 
nature’s intentions. The appropriate organization of the world is 
not a superstate but an organization of a particular type.- It is 
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to be created by an agreement of free states which remain free as 
members of the organization. The law which is to govern their 
relationships is based on the principle of their freedom. 

Nature itself, in Kant’s opinion, guarantees the maintenance of 
peace in an association of free states and therefore makes a world 
stare unnecessary. He believes that nature has implanted in all 
men certain selfish inclinations which, whether they want it or 
not, drive them toward peace—^that is, toward the goal which 
reason orders them to reach. Thus, the natural division of the 
world into independent units is supposed to impel the peoples to 
organize their states as well as possible in order to be able to pro¬ 
tect themselves efficiently against other states. The best constitu¬ 
tion is the republican, w’hich constitutes a safeguard not only of 
internal but also of international peace. Moreover nature, which 
keeps the various peoples apart, also unites them through the 
“commercial spirit” which, according to Kant, sooner or later 
affects every people; this spirit induces the peoples to preserve 
peace because commerce appears to be incompatible with war. 
Kant hopes that the commercial spirit will lead to the observance 
of the rule which he lays down in the third definitive article for 
perpetual peace. This article provides for a limited right of world 
citizenship; namely, for a world citizenship limited “to condi¬ 
tions of universal hospitality.” All men, although remaining citi¬ 
zens of their own states, shall have the right, for the purpose of 
establishing contacts, to visit foreign countries and, when they are 
admitted, to be treated there without hostility so long as they 
behave peacefully. In this way friendly intercourse between peo¬ 
ples living in different parts of the world can be brought about; 
an intercourse which appears to be essential for the eventual reali¬ 
zation of universal peace. Kant thus assumes that under the influ¬ 
ence of the natural inclinations of men, mankind moves toward 
a peace maintained in a league of states which are to remain free 
from any type of world government. In this league the limited 
right of world citizenship is intended to e.vpress the bond uniting 
all individual members of the human race. 

The goal of this development is permanent peace as the only 
situation corresponding to the dictate of reason. The ideal condi- 
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tion which Kant has in mind, therefore, is not an international 
community governed by a law of nations which, like Grotius’ 
or Wolff’s volitional law and later the international law of the 
positivists, admits the starting of a war without any restriction. 
But Kant’s postulate of absolute peace seems to be also incom¬ 
patible with the theories which maintained that natural law, under 
certain conditions, gave a state the right to wage war against 
another state. The ideal condition conceived of by Kant does 
not coincide therefore with that of Grotius, who a.ssumed that 
war as a method of law enforcement was an essential element of 
the ideal, natural, legal order of the world.® It has been seen 
above that Wolff, who in his natural-law theory maintained the 
concept of war as a legal means of self-help, considered war to 
be generally incompatible with man’s reasonable nature. The 
analysis of his doctrine disclosed the tendency to regard the ideal 
condition of mankind as characterized by the complete absence 
of war and by the general strict observance of the pure law of 
nature and reason, which was supposed to make war unnecessary. 
To this extent Kant’s views concerning the ideal situation seem 
to be similar to Wolff’s. But there is an essential difference be¬ 
tween Kant’s and Wolff’s ideas. In Wolff’s theory the rule of 
pure natural law which implied permanent peace was a merely 
theoretical, unrealizable, ideal. Kant, however, regards the effect 
of the natural forces driving men toward a situation which reason 
orders them to reach as sufficiently certain to justify the hope that 
permanent peace may eventually be established. 

The idea that as far as the problem of war is concerned the 
condition of mankind can be expected to change is of the greatest 
importance with regard to the deveopment of the concept which 
is the subject of this study. In the natural-law theories analyzed 
before, the condition of the world was regfarded as essentially 
unchangeable. There was an unalterable difference between the 
world as it ought to have been, on the one hand, and the world 
as it actually was, on the other. This difference was expressed, 
for instance, in Wolff’s theory of the two kinds of international 
law. The necessary law of nations was the legal order of an ideal 
world, while the volitional law of nations was a law adapted to 
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reality. Wolff did not believe that the historical development 
would ever make the volitional law unnecessary. Now, however, 
it seemed possible to hope that some time in the future the real 
situation of the world would coincide with its ideal condition and 
that the dictates of reason would be actually observed. 

Kant assumes that certain inclinations which nature has im¬ 
planted in men will be instrumental in bringing about this change. 
On the basis of similar assumptions the theory developed during 
the nineteenth century that all peoples had certain natural inter¬ 
ests which united them in such a manner that the maintenance of 
universal peace and order was assured. Since these interests were 
supposed to be common to all men, they appeared to express the 
solidarity of mankind in a world divided into separate independ¬ 
ent states. 

In this connection the question was bound to arise as to why 
the natural interests had not yet resulted in permanent peace. The 
logical answer to this question seemed to be that the working of 
the natural forces leading mankind toward peace had been ob¬ 
structed in the past by adverse circumstances. Certain specific 
obstacles appeared to have prevented the natural interests of men 
from asserting themselves. From this viewpoint it seemed to be 
possible to explain why permanent peace had not yet been estab¬ 
lished and, at the same time, to determine correctly on what con¬ 
ditions the realization of this goal could be expected in the future. 

All men were supposed to have a general interest in peace. As 
Kant pointed out, this interest could become of practical impor¬ 
tance only when the will of the people could find expression 
through a representative form of government. Economic inter¬ 
ests, based on what Kant called the “commercial spirit,” were 
considered to constitute the strongest bond uniting the world. 
When these interests were allowed to express themselves with¬ 
out arbitrary interference, peaceful intercourse between the vari¬ 
ous peoples seemed to be guaranteed. Kant had assumed that na¬ 
ture itself had separated the peoples from one another. The idea 
that there existed a natural criterion of separation was further 
developed during the nineteenth century. This criterion was 
found in the nationality principle, which was supposed to imply 
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a natural interest of all individuals belonging to a certain nation 
to be united in a state of their own. The nationality principle was 
not generally observed; it was believed that once this condition 
was changed and states coincided with nations, an important cause 
of war resulting from the disregard of natural human interests 
would be eliminated. 

THE INTEREST IN PEACE 

Kant considered the existence of republican constitutions to be 
an indispensable condition of permanent peace. The adherents of 
the natural-law idea, whose theories of a law binding upon inde¬ 
pendent states have been analyzed in the first part of this study, 
had supposed that the preservation of international peace and 
order mainly depended on the rulers’ knowledge of the law of 
reason and on their willingness to abide by its rules. In this con¬ 
nection those authors made no distinction between absolute mon- 
archs and other rulers; in any case, they were not very hopeful 
with regard to the general observance of the dictates of reason. 
All hope that peace and order could ever be preserved so long 
as states were governed by alxsolute rulers was bound to disap¬ 
pear under the influence of the theories which, following Locke’s 
doctrine, excluded absolute monarchy as a reasonable form of 
government. If a ruler with unlimited powers was not to be 
trusted as far as the exercise of his authority within the state was 
concerned, neither could he be expected to act reasonably in the 
international field. This idea is expressed in the critical remarks 
which Rou.s.seau attached to his extract of the Abbe de Saint- 
Pierre’s project for perpetual peace.** Rou.sseau recognized the 
advantages which would follow from the acceptance of the proj¬ 
ect for the princes as well as for the peoples. One of the facts 
the Abbe had overlooked, however, according to Rousseau, was 
that princes never act reasonably and cannot be expected to do 
so; even as far as their own interests are concerned they follow 
the apparent rather than the real ones. Their two main objects, 
which are closely related to one another and which are both op¬ 
posed to the interests of their peoples, are despotism within a state 
and conquest without. 
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From a similar viewpoint Kant develops his idea of the relation¬ 
ship ben\^ecn peace on the one hand and a republican constitution 
on the other. In his opinion the possession of power inevitably 
impairs the capacity of reasoning.® Peace cannot be secured, there¬ 
fore, so long as the undertaking of war depends entirely on an 
absolute ruler, whose power is not limited by a republican con¬ 
stitution. 

If (as is inevitable in this form of constitution) the sanction of the 
citizens is necessary to decide whether there shall be war or not, 
nothing is more natural than that they would think long before be¬ 
ginning such a terrible game, since they would have to call down on 
themselves all the horrors of war, such as, to fight themselves; to pay 
the cost of war out of their own pocket; miserably to repair the 
devastation it leaves behind; and to add to the over-abundance of 
misery they would themselves have to bear the burden of debts 
which, owing to ever new wars, could never be paid off and would 
thus embitter peace itself; whereas in a constitution in which the 
subject is not a citizen; f.e., one which is not republican, war is the 
least considerable matter in the world, because the Sovereign is not 
a member of the State, but its owner. He abates nothing of his feasts, 
sports, pleasure palaces or court festivities, etc., through the war, 
and can therefore declare war as a sort of pleasure-party on the slight¬ 
est provocation, negligently leaving its justification, for decency’s 
sake, to the diplomatic corps ever ready to hand for this service.® 

Kant here assumes that the peoples naturally are in favor of a 
peaceful policy because such a policy, which corresponds to the 
dictates of reason, at the same time corresponds to their interest. 
Under absolute rulership this general interest in peace cannot 
express itself. Representative government, therefore, becomes an 
indispensable condition of the states’ peaceful behavior, because 
this type of government allows the peoples to determine the ac¬ 
tions of their respective states according to their, the people’s, own 
interests. From this viewpoint it seems possible to hope that, once 
all peoples have adopted a representative form of government, 
the division of the world into separate states no longer will dis¬ 
rupt the unity of mankind in such a manner as to make war in¬ 
evitable. The interest in peace is supposed to be common to all 
peoples. The foreign policy of a state, which is conducted in 
agreement with the interest in peace of that state’s own citizens, 
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thus necessarily is also in agreement with the interest of the citi¬ 
zens of all other states. It can be assumed therefore that, when 
all governments fulfill their role of agents of the peaceful peoples, 
states will generally behave in accordance with the interests of 
mankind—that is, of the masses of individual human beings who 
derive no advantage from war. In this case no universal state ap¬ 
pears to be required to achieve peace and order in the world. 

In this respect, states seem to be different from individuals, who 
must subject themselves to a common government in order to be 
able to lead an orderly and peaceful common life. In his criticism 
of the world-state idea, Wolff’s disciple, Vattel, had used the argu¬ 
ment that “states are not like individuals in the conduct of their 
affairs.” ’’ Pufendorf had already maintained in this connection 
that the creation of states had eliminated the state of nature as 
far as isolated individuals were concerned, and that the state of 
nature which continued to exist among the states themselves was 
not entirely comparable to the condition of isolated individuals.” 
States, in fact, arc institutions the purpose of which is to guarantee 
law and order. In the light of the theories, however, which laid 
down reasonable standards of government, states could not be 
regarded as properly fulfilling this task unless these standards were 
adopted. Thus Locke had demonstrated that an absolute monarch 
still was in the state of nature as far as his relations to his subjects 
were concerned, and that therefore absolute monarchy could not 
be a form of civil government. Only when the states were gov¬ 
erned in a reasonable manner could they be considered as instru¬ 
ments of law and order. Insofar as this character of the states 
seemed to justify the assumption that they could live peacefulh' 
together without being subject to a higher authority, general 
acceptance of reasonable standards of government appeared to 
be a condition of international peace and order. 

It has been shown above that the liberal-democratic concept 
of reasonable government, as it developed during the nineteenth 
century, facilitated the belief in the existence of a legal order bind¬ 
ing upon independent states, and that, in the light of this concept, 
such a legal order even appeared to be necessary in order to make 
complete the states’ subjection to law. According to the .same 
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pattern of thought it seemed possible to expect the observance by 
the states of rules regulating their mutual relationships and the 
maintenance of peace among them only if these states were bound 
by law in their internal spheres—that is, if the exercise of public 
authority were subject to legal limitations designed to guarantee 
the individual liberty of the citizens and to secure their participa¬ 
tion in the government. The idea that there was such a correlation 
between the internal regime of states and the situation existing in 
the international sphere was generally accepted by those who be¬ 
lieved in the gradual improvement of mankind’s condition. T hat 
idea thus has become an e.ssential element of the concept under¬ 
lying “internationalism”—a movement the purpose of which is 
the promotion of peaceful and orderly internarional relations. The 
champion and historian of this movement, Christian Lange, de¬ 
clares: “Internationalism allies itself naturally to all democratic 
efforts within states tending toward transformation into free and 
voluntary societies founded on consent and not on the principle 
of .subjection.” *’ 

According to the same author, “internationalism is by defini¬ 
tion opposed to cosmopolitism. The latter is unitary; it regards all 
humanity as a single social group.” The world .state is not re¬ 
garded as the natural goal of mankind’s development. The ideal 
condition toward which this development is supposed to lead is 
the peaceful coexistence of peoples governing themselves freely 
in a community which docs not deprive them of their freedom by 
subjecting them to a world government. The maintenance of peace 
within this community depends on the reasonable behavior of its 
members. Such behavior is expected to prevail once the states are 
no longer instruments of arbitrary power but bodies whose con¬ 
duct is determined by the masses of the peoples, who throughout 
mankind are supposed naturally to prefer peace to war. 

THE ECONOMIC INTEREST 

Kant saw in the commercial spirit of men, which he supposed 
to be incompatible with war, the means used by nature to unite 
the peoples of the world who were separated from one another 
by the fact that they formed independent states. During the nine- 
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teenth century the idea became widely accepted that commerce 
had a beneficial effect with regard to the peace of the world. It 
was assumed that the economic interests of the various peoples 
were not conflicting but in harmonious agreement, that they were 
opposed to war, and that, if allowed to assert themselves, they 
were likely to induce mankind to preserve peace. 

This concept was fully developed in the middle of the nine¬ 
teenth century. It is very clearly expressed in the following pas¬ 
sage from John Stuart Mill’s Vrinciples of Political Economy: 

commerce first taught nations to see with good will the wealth and 
prosperity of one another. Before, the patriot wished all countries 
weak, poor, and ill-governed, but his own; he now sees in their wealth 
and progress a direct source of wealth and progress to his own coun¬ 
try. ... It is commerce which is rapidly rendering war obsolete, 
by strengthening and multiplying the personal interests which are in 
natural opposition to it. . . . And ... it may be said without exag¬ 
geration that the great extent and rapid increase of international trade, 
in being the principal guarantee of the peace of the world, is the great 
permanent security for the uninternipted progress of the ideas, the 
institutions, and the character of the human race.^- 

Mill deals in this passage with the “moral advantages” resulting 
from commerce in addition to its economic benefits. The former 
obviously depend on the latter insofar as trade is supposed to 
lead to peace because, from the economic point of view, peaceful 
commercial intercourse proves to be profitable to all concerned. 
To demonstrate the effects of commerce is the task of economic 
science. This science had been “founded” before Kant wrote his 
essay on Perpetual Peace, and his opinion concerning the import¬ 
ance of the commercial spirit for the maintenance of peace clearly 
corresponds to ideas expressed by its founders. 

There is an obvious connection between economic science in 
the first stages of its development and the natural-law theories 
which have been analyzed before. Pufendorf’s and his followers’ 
thesis, that the state of nature was a condition of peace, implied 
that theoretically war is not inevitable between persons who live 
together without being subject to a common authority and who 
naturally are interested primarily in their own advantage. The 
reasonable interest of each person in his own advantage was sup- 



126 


NATURAL INTERESTS 


posed naturally to be compatible with the corresponding interest 
of the others and thus with the interest of the community. The 
idea of such a natural harmony of reasonable interests was, how¬ 
ever, merely a theoretical assumption in the natural-law doctrine; 
its adherents did not believe that, as far as the international sphere 
was concerned, harmony could ever be successfully preserved. 
E'.conomic science now seemed to provide scientific proof of the 
existence of a natural harmony of interests. It appeared to show 
the processes by which this harmony maintained itself, unless it 
was arbitrarily disturbed, and to make it possible scientifically to 
determine the causes of disturbance. 

The Physiocrats, w’ho were the first to formulate a system of 
economic doctrine, tried to demonstrate theoretically the exist¬ 
ence of a harmony betu een rhe particular interests of the indi¬ 
viduals and the common interest in the economic sphere. They 
conceived of a universal and immutable natural order governing 
social life; every reasonable human being was supposed to be able 
to understand its rules. If individuals enjoyed the liberty of fol¬ 
lowing these rules, the free interplay of actions motivated by 
reasonable self-interest was expected to result in a condition 
beneficial to all. Adam Smith’s An Inquiry into the Nature and 
Causes of the Wealth of Nations,^* which marks the beginning of 
classical economics, was permeated by the idea that the spon¬ 
taneous actions of individuals seeking their own economic ad¬ 
vantage produce results favorable to general economic progress. 
Although this idea was not formulated as a general theory, it 
found clear expression in the discussion of particular economic 
problems and institutions. 

This concept of the beneficial effects of individual self-interest 
necessarily leads to that of the individual’s economic liberty as a 
condition of satisfactory results of economic activities. Smith de¬ 
clares that the government does not have the duty of “superin¬ 
tending the industry of private people, and of directing it towards 
the employments most suitable to the interest of the society;” if 
it refrains from such interference “the obvious and simple system 
of natural liberty establishes itself of its own accord.” According 
to the system of natural liberty, which leaves “every man, as long 
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as he does not violate the laws of justice . . . perfectly free to 
pursue his own interest his own way,” the government has only 
three tasks to perform: defense against aggression from foreign 
countries, establishment of an exact administration of justice, and 
erection and maintenance of certain public works and institutions 
which it would not be profitable for individuals to erect and to 
maintain.*'* This view of the limited tasks of the state is evidently 
in agreement with Locke’s theory of government. Economic sci¬ 
ence seems to prove that a state which in principle limits its activi¬ 
ties to the protection of the natural liberty and of the property of 
its citizens promotes the material interest of the community and 
of its members. 

To the idea of the harmony of interests and its corollary, the 
principle of noninterference by the state with regard to economic 
activities, corresponds in the international domain the concept of 
free trade—that is, of trade left free to take its natural course. 
Smith devotes a part of his treatise to the refutation of the opinion 
that in international commerce a nation’s gain depends on the loss 
of another. He attacks the view that a country’s trade with an¬ 
other country is advantageous only if it leads to a favorable trade 
balance and to an increase in the stock of bullion. His examination 
of governmental practices, such as the introduction of protective 
import duties designed to benefit one particular nation, reveals 
that these methods do not fulfill their purpose, but that trade car¬ 
ried out between countries without artificial re.strictions is advan¬ 
tageous to them. From the viewpoint of a nation the prosperity of 
other nations appears to be not detrimental but beneficial. 

During the nineteenth century the concept of the advantages 
of economic liberty within a state and of international free trade 
M'as further developed. As far as international trade was con¬ 
cerned, the world appeared as an economic unit divided into dif¬ 
ferent nations. As a result of a free international market each of 
the.se nations was supposed to direct its economic activities to the 
industries for which it was naturally most suited, and to derive 
the greatest possible benefit from a free exchange of goods with 
the other parts of the world. Governmental practices restricting 
the freedom of trade were considered to be based on an economi- 
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cally unsound doctrine which necessarily had effects in the po¬ 
litical sphere insofar as it obscured the fact that peaceful com¬ 
mercial intercourse with others was more profitable to a nation 
than a policy motivated by the desire to secure for a country 
exclusive economic advantages, if not otherwise possible, by war 
and conquest. 

It is not necessary to analyze here the theory of international 
trade. Nor is it neces.sary to determine whether and to what ex¬ 
tent the assumptions that there is a natural harmony of interests 
and that the general welfare is increased to the highest possible 
degree through spontaneous actions motivated by the desire to 
realize one’s own advantage are expressed or implied in the writ¬ 
ings of those economists who contributed most to the develop¬ 
ment of the science of political economy after that science had 
been “founded” by the Physiocrats and Adam Smith.’*' 

It is certain—and this alone is important in this connection— 
that political thought in the nineteenth century was strongly in¬ 
fluenced by the idea that there existed a natural harmony of eco¬ 
nomic interests and that its existence was proved by economic 
science.” The belief that economic factors could be expected to 
produce peace in the international sphere found its basis in this 
idea. It is expressed in a typical manner in a book published in 
1865, which in the form of a history of ideas describes the rise of 
the spirit of rationalism and, in this connection, deals with the 
influence which political economy has exercised in the develop¬ 
ment of mankind. The author, William E. H. Lecky, a.sserrs that 
political economy contributes to the realization of the ideal of 
universal peace.”* The existence of “erroneous economical no¬ 
tions either concerning the balance of trade or the material ad¬ 
vantages of conquest ’ had been one of the main sources of war 
in the past.’* But the wrong conceptions “that the interests of 
adjoining nations are diametrically opposed, that wealth can only 
be gained by displacement, and that conquest is therefore the 
chief path to progress” have been steadily subverted by po¬ 
litical economy, which “has already effected so much that it 
scarcely seems unreasonable to conclude that the time will come 
when a policy of territorial aggrandisement will be impossi- 
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ble.” Free trade has been “effected by political economy”; 
its extension tends to destroy “the peculiar advantages of colo¬ 
nies and of conquered territory.” -- As a result of political econ¬ 
omy “the sense of common interests unites the different sections 
of mankind, and the conviction that each nation should direct 
its energies to that form of produce for which it is naturally most 
suited, effects a division of labour which renders each dependent 
upon the others.” Political economy teaches that each nation 
has a direct interest in the prosperity of other nations. “It teaches 
too that the different markets of the world are so closely con¬ 
nected, that it is quite impossible for a serious derangement to 
take place in any one without its evil effects vibrating through 
all; and that, in the present condition of F.urope, commercial tics 
are so numerous, and the interests of nations so closely inter¬ 
woven, that war is usually an evil even to the victor. Each succes¬ 
sive development of political economy has brought these truths 
into clearer relief, and in proportion to their diffusion must be 
the antipathy to war.” Nations that are aware of these truths 
will not only refrain from war themselves, but they will also 
desire to restrict war “when it does break out, as far as possible 
to those who are actually engaged,” and will be hostile “to all 
who have provoked it.” 

International commerce itself here appears not to be a direct 
source of peace. According to Lecky, “commerce, which links 
civilised communities in a bond of unity, has ever forced her 
way among barbarians by bloodshed and by tyranny.” Eco¬ 
nomic interests clearly appear to bind the peoples of the world 
together only when they are correctly interpreted by these peo¬ 
ples. Political economy has provided this correct interpretation. 
It is supposed to have demonstrated the unsoundness of a policy 
based on a wrong principle of selfish interest and to have re¬ 
placed the doctrines underlying this policy with a theory resting 
on the principles “of enlightened self-interest.” The influence 
of this principle “is shown to be sufficient to construct the whole 
edifice of civilisation; and if that principle were withdrawn, all 
would crumble in the dust.” ““ 

Political economy as understood here is obviously not merely 
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a science determining the relationships between certain causes 
and certain effects. By distinguishing between unreasonable in¬ 
terests prejudicial to general welfare, on the one hand, and rea¬ 
sonable, mutually compatible interests, the satisfaction of which 
leads to generally beneficial results, on the other, this science 
actually establishes reasonable standards of conduct which ought 
to be observed. In this respect the principles of economic science 
appear to be comparable to the rules of the law of nature and 
reason. 

The idea that economic interests must be understood in the 
light of reason if they are to be in harmony with one another 
seems to conflict with the assumption that there is natural har¬ 
mony between the interests of individuals and communities mo¬ 
tivated by the desire to realize their own advantage. This conflict 
disappears, however, if it appears possible to expect that w'ith the 
advancing civilization of mankind and its growing enlightenment 
men wtll regard as their real interests those which they ought to 
consider as such, and that thus reasonable interests and actual 
interest will eventually coincide. Then it can be assumed that 
the nonnal interplay of human actions motivated by economic 
interest will produce generally beneficial results, unless this inter¬ 
play is obstructed by artificial interference, and that economic 
interest will become a force naturally driving mankind toward 
peace. 

Lecky’s theory clearly illustrates this process of reasoning, 
hi spite of the progress already made, the conditions of his times 
do not seem to him to justify the hope of an immediate realiza¬ 
tion of all the advantages which can result from commercial in¬ 
tercourse between nations. No decisive progress toward peace 
appears to be po.ssiblc “as long as nations tolerate monarchs who 
. . . regard their authority as of divine right, and esteem it their 
main duty to arrest by force the political developements of 
civilisation.” Under a monarchy of that type reasonable inter¬ 
ests cannot possibly assert themselves. “But in order to justify 
the prospect of a great and profound change in the relations of 
liuropean nations, it is only necessary to make two postulates. 
The first is, that the industrial element ... is destined one day 
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to become the dominant influence in politics. The second is, 
that those principles of political economy which are now ac¬ 
knowledged to be true by everyone who has studied them, will 
one day be realised as axioms by the masses.” Lecky evidently 
thinks that when the knowledge of economic principles has be¬ 
come general and when this knowledge determines the policy 
of states, the economic relations, which then will be allowed 
freely to establish themselves between nations, will clearly ap¬ 
pear to all concerned to correspond to their interests and will 
thus result in a strong bond of common interest uniting the peo¬ 
ples of the world. Then “every fresh commercial enterprise” 
will become “an additional guarantee of peace,” and a nation’s 
interests will become favorable to peace “in proportion to fits] 
commercial and industrial advancement.” Lecky believes that, 
in the course of this development, “the deranging influence of 
passion” will become continually less, and interest—that is, en¬ 
lightened self-interest—will become “more and more the guiding 
influence, not perhaps of individuals, but of communities.” 

A strong guarantee for peace will be attained, therefore, when 
“the different states ... are closely interwoven by commercial 
interests, when the classes who represent those interests have 
become the guiding power of the state, and when they are fully 
penetrated with the truth that war in any quarter is detrimental 
to their prosperity.” It is the combination of “such a condition 
of commercial activity” with “such a condition of public knowl¬ 
edge” which in Lecky’s opinion will produce “a political trans¬ 
formation.” When public knowledge generally makes the real 
interest of individuals and nations coincide with their enlightened 
self-interest,•'*“ commercial activity will become an instrument 
of peace. Then “the principal causes of present perturbations” 
will be eliminated.'*’’ 

One of the principal causes of perturbations appears to have 
been the states’ disregard for the principles of political economy. 
Economic science is supposed to lay down rules for the conduct 
of state affairs. In this sense Smith had considered political econ¬ 
omy “as a branch of the science of a statesman or legislator.” 
The term “political” economy itself indicates the connection be- 
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tween economics and politics. But economic science defines the 
tasks of government essentially in a negative way. A self-ad) list¬ 
ing economic system based on spontaneous individual aaions 
wfcch are expected to result in general welfare is obviously in¬ 
compatible with arbitrary governmental interference in that 
system’s operation. Insofar as political economy is supposed to 
explain the working of such a system, its existence as a separate 
science seems to depend on the possibility of isolating from t ic 
whole of human relationships those phenomena which specifically 
are economic, and this scientific isolation must find some basis in 
reality if the science is not to be mere theoretical speculation. 
The economic mechanism does not make government unneces¬ 
sary. It is generally acknowledged that the maintenance of law 
and order through public authorities is required for the satis¬ 
factory functioning of the economic system. But these ends must 
be achieved without obstructing the .system’s operation; the 
governments mu.st recognize the economic liberty of the indi¬ 
vidual citizens. The political system corresponding to political 
economy in the .sense of the term here used, therefore, is liberal¬ 
ism. Economic liberty represents one particular aspect of that 
sphere of personal freedom which, according to the reasonable 
standards of government analyzed above, is to be respected and 
protected by the state. Economic activities have essentially a 
private, nonpolitical character, and their beneficial effect depends 
largely on its preservation. Thus economic science has as subject 
matter nonpolitical phenomena; it postulates the separation of 
these phenomena from politics. On the other hand, it is political 
insofar as the satisfactory working of the economic system de¬ 
pends on the adoption by the .states of a certain policy, and above 
all insofar as it is supposed to produce certain results in the 
political domain, the most important of which is international 
peace. 

If this goal is to be reached, “the evil of the interference of 
government with commercial transactions’’ must be avoided 
also with regard to international economic intercourse. This 
intercourse appears as naturally based on private initiative. Free 
private conduct of bu.sincss undisturbed by arbitrary govern- 
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mental interference is regarded as a condition of the satisfactory 
operation of the international economic system. The latter’s 
functioning depends on contacts between private persons mo¬ 
tivated by the interest in private advantage. There seems to exist 
a bond of an essentially private nature uniting persons of differ¬ 
ent nationalities in a global community which is primarily not a 
community of states but of human beings free to establish con¬ 
tacts among themselves. The idea of a community of mankind 
appears thus to be realized. In this concept, the fact that the 
world Is divided into various political units is of course not over¬ 
looked. The theory of international trade, which seemed to pro¬ 
vide scientific proof for the optimistic assumptions of the po¬ 
litical philosophers, considers, of course, its object to be different 
from trade between various regions of the same state. Moreover, 
the criterion for measuring the benefits resulting from interna¬ 
tional economic intercourse is primarily found in the “wealth 
of nations,” not in the wealth of individuals. It is, however, pre¬ 
cisely in the situation characterized by the combination of private 
activities with the existence of states that the harmony assumedly 
brought about by economic relationships finds its ultimate ex- 
prc-ssion. The stares provide for the individuals the protection 
and security which are necessary to guarantee the enjoyment of 
their economic liberty. Thus mankind is divided into different 
groups with particular group interests. These interests are sup¬ 
posed to be served best if the individuals composing the groups 
arc left free to seek their own profit through busine.ss relations 
with other individuals within the same country or in other coun¬ 
tries. The result of such freedom of action is expected to be a 
condition beneficial to all—that is, to the private persons as well 
as to the various bodies in which they are united for the purpose 
of maintaining peace and order. It can then be assumed that the 
particular interests of these bodies are not antagonistic but co¬ 
incide with one another and therefore with the general interest 
of mankind. When state policy everywhere Ls directed not by 
arbitrary despots but by the people themselves, or at any rate 
by those classes which understand their true advantage and the 
importance of economic liberty, then the division of the world 
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into states will not disrupt the essential unity of mankind. Thus 
also from the economic point of view the general adoption of 
reasonable standards of government appears to be a condition 
of universal peace. As Lecky says, “liberty, industry, and peace 
are in modern societies indissolubly connected.” But in addi¬ 
tion to liberty and economic intercourse he regards the diffu¬ 
sion of knowledge—that is, of the principles of political economy 
—as a prerequisite for the elimination of war. In this sense it is 
political economy which contributes “largely towards the real¬ 
isation of the great Christian conception of universal peace.” 

Lecky mentions this effect of political economy as one of its 
“theological” consequences: “peace upon earth was at first 
proclaimed as a main object of Christianity.” In the Middle 
Ages “the intervention of the Pope had been the most effectual 
agent in regulating national differences,” and Catholicism had 
exercised a benign influence “in correcting the egotism of a re¬ 
stricted patriotism.” ** But on the whole the Church had not 
fulfilled its task of suppressing wars. Christianity had definitely 
failed to bring about peace when “the sublime conception of a 
moral unity gradually faded away before the conception of a 
unity of ecclesiastical organisation.” This last statement in¬ 
dicates the conflict which, as has been shown above, was inherent 
in the medieval sy.stem of Christian unity, the conflict berw^een 
the idea that there was a higher sphere of justice and Christian 
love above the domain of temporal rule, on the one hand, and, 
on the other, the existence of a central organization through 
which observance of the rules of the higher sphere could be en¬ 
forced. This conflict was eliminated when, after the Church 
had lost its position of highest common authority in the Western 
Christian world, a universal higher law of nature and reason was 
conceived of which was supposed to impress itself directly on the 
conscience of human beings. Now, however, the problem arose 
as to how there could be any hope of effectively maintaining 
universal peace and order in the absence of a global supranational 
organization. Political economy, which demonstrates the material 
advantages naturally resulting from peaceful intercourse between 
the peoples of the world, seems to provide the solution of this 
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problem. Economic interests appear to unite the various nations 
through a bond which Lecky regards as being far stronger than 
the bond of a common religion had been.*® Thus he considers it 
possible to expect that the Christian ideal of universal peace 
will eventually be realized as a result of economic factors. 

There exists in fact a close correspondence between the ideal 
concept of Christian unity as it had developed in the Middle Ages 
and the condition which the community of economic interests 
was supposed to bring about. The unity of Christendom was to 
be achieved in a manner essentially different from that in which 
each of the various political bodies existing within the Christian 
world was kept together. The community of all Christians— 
that is, of all individuals belonging to the Church—^was regarded 
as being established through the spiritual sphere. This sphere 
was higher in dignity than the domain of ordinary rulership, 
which was the domain of power and politics. From the spiritual 
point of view, consideration of power and politics appeared to 
be irrelevant; the particular dignity of the spiritual sphere, there¬ 
fore, depended on its nonpolitical character. Separation of the 
two spheres did nor mean, however, absence of contact, which 
would have been impossible since all Christians lived in both 
spheres at the same time. The standards of the spiritual sphere 
which constituted the highest criteria of human conduct, and 
which applied to the rulers and their subjects alike, were par¬ 
ticularly to guide the former in the exercise of their authority. 
The observance of these standards was the condition of harmony 
in the Christian community, which united all individual Chris¬ 
tians separated from one another through the political division 
of the world. According to the pattern of thought which char¬ 
acterizes Lecky’s theory, harmony in the world can be expected 
to result from economic factors. The maintenance of peace and 
order, which in the national community is guaranteed through 
the state organization, is supposed to depend, as far as the global 
community is concerned, not on a world government but on the 
ties of common economic interests. The operation of the eco¬ 
nomic system brings individuals in contact with one another 
regardless of their nationalities. It rests on the activities of in- 
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dividuals which have an essentially private, unpolitical character. 
Xhe economic sphere thus is in principle separated from the 
political sphere, which is the domain of the state. Economic 
activity, however, requires the security which the states provide, 
and the states must observe the principles of political economy 
in the conduct of their internal as well as external affairs if the 
economic system is to function without disturbance. The princi- 
ciplcs of political economy are standards of reasonable conduct; 
their observance depends on the diffusion of knowledge and the 
corresponding decrease of irrational passion. In the nonpolitical 
sphere of reason governed by the.se principles, harmony is ex¬ 
pected to maintain itself among the various political bodies into 
which the world is divided. The economic sphere is essentially a 
sphere of material interests which in themselves do not possess 
particular dignity. But, as Lccky says, “though concurrence of 
action based solely upon community of interests, considered in 
itself, has no moral value, its effect in destroying some of the 
principal causes of dissension is extremely important.” Because 
the community of economic interests is the basis of universal 
harmony, it becomes a matter of highest moral importance, and 
the economic sphere appears to be comparable to the higher 
sphere through which, in the medieval concept, the unity of the 
Christian world was established. In the doctrine based on the as¬ 
sumption of a community of economic interests as well as in the 
medieval concept, harmony among political units is supposed to 
be effective in a sphere separated from the political domain, 
although providing standards for the exercise of political power. 
In both ca.ses it is assumed that the existence of various political 
bodies does not sever the bond uniting all individuals within the 
greater community. 

The economic sphere is not a legal sphere; the principles of 
political economy are not legal rules. But these principles ap¬ 
pear to be criteria of a reasonable legal regulation of international 
relations—^that is, of an international legal order which takes 
into account the conditions of the satisfactory working of the 
economic system. When the undisturbed operation of this sys¬ 
tem is assured, then it seems possible to expect that economic 
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factors wUI contribute to the effectiveness of intematvoTMLl law, 
because the maintenance of order in the internariona] sphere will 
correspond to the interests of the states, la the come thems,- 
teenth century this idea became an essential element of the con¬ 
cept of forward-looking thinkers who hoped that mankind was 
advancing toward more peaceful and orderly conditions in the 
international sphere. It was assumed that the community of eco¬ 
nomic interests was to constitute the basis of the reasonable 
world order of the future. In this sense the internationalist, 
Christian Lange, declares in his book referred to above; “Inter¬ 
nationalism is based on considerations of an economic nature; 
it looks upon the increasingly developed interdependence of 
peoples and of states as a fundamental fact. This fact will neces¬ 
sarily affect the political relations between these same groups; 
political organization must become the natural and logical ex¬ 
pression of economic and intellectual reality.” International¬ 
ism, according to Lange, is in favor of free trade, which results 
in strengthening the ties between peoples, and is opposed to pro¬ 
tectionism with its tendency toward isolation.'*® It is clear that 
these ideas, for which that author docs not give any detailed 
reasons, are based on the concept analyzed above—the concept 
of a peaceful world divided into peoples who enjoy a free 
form of government and are united by reasonable economic in¬ 
terests. 


THE INTEREST IN THE REALIZATION OF THE 
NATIONALITY PRINCIPLE 

According to Kant, nature itself had separated the various peo¬ 
ples by the differences of language and religion. The division 
of the world into different political units seemed thus to be 
based on a natural principle. The idea that groups of individuals 
are distinguished from one another by particular, clearly de¬ 
terminable characteristics and that these differences constitute 
the natural basis of the gathering of individuals in different po¬ 
litical bodies was widely accepted during the nineteenth century. 
That idea was the essence of the doctrine of nationalities, accord¬ 
ing to which a state was to be composed of individuals belonging 
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to the same nation, and all those belonging to the same nation 
were to be united in the same state. This doctrine developed from 
different sources and in different forms. It is important here in¬ 
sofar as it could be and actually was conceived of in such a man¬ 
ner as to fit in with the pattern of thought analyzed here. The 
first systematic doctrines of nationality were in fact developed 
within the framework of eighteenth-century rationalistic thought 
permeated with the idea of a law of nature and reason,the 
same framework within which the principles of economic science 
were also first set forth systematically. 

According to the natural-law theories discussed above, the 
state was based on consent made binding by the law of nature. 
Pufendorf considered the establishment of states to be in agree¬ 
ment with nature’s design, and regarded them in this sense as 
natural institutions.”* On the basis of similar considerations, 
Wolff developed his theory of the state’s duty of self-preserva¬ 
tion. This theory was not, as one may think, derived from a 
desire to glorify the state as an iastrument of power and group 
egoism. States as such were to be kept intact because they con¬ 
stituted the natural means of eliminating the chaotic conditions 
which would have prevailed if all individuals had remained in 
the state of nature. It was not easy to understand, however, why 
it was necessary permanently to maintain the particular states 
that existed at a given moment. In this connection Wolff dis¬ 
cussed the question as to why the duty of self-preservation pre¬ 
vented a particular state from dissolving itself at any time in the 
same way in which it had supposedly been created—^namely, by 
the consent of all concerned.®* His somewhat labored argumen¬ 
tation discloses the difficulty of finding a satisfactory solution of 
this problem. The principle of nationality, which seemed to pro¬ 
vide a natural basis for the common life, within a political body, 
of a group of individuals, indicated a way leading to the elimina¬ 
tion of this difficulty. That principle made it possible to explain 
why a certain group of individuals wanted to constitute a par¬ 
ticular political community and why, when it was constituted 
according to their wishes they could be expected to want to 
preserve it permanently. Since a state uniting individuals on the 
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basis of nationality was supposed to be established in agree¬ 
ment with a natural principle, it appeared to be obvious that 
such a state ought to be preserved. 

It is not necessary here to attempt a definition of the term 
“nation.” At any rate, when the principle of nationality began 
to exercise its influence on political thought, the sense of the 
term was regarded as being sufficiently clear for the recognition 
of the fact that the principle was not generally applied. This fact 
seemed to affect unfavorably the peace of the world. Disregard 
of the nationality principle appeared to be a source of wars and 
revolutions. The principle, therefore, was not natural in the 
sense that state and nation necessarily coincided everywhere. It 
was natural rather in the sense that the world’s population was 
regarded as being naturally divided into nations; that all indi¬ 
viduals belonging to the same nation were supposed to be natu¬ 
rally interested in being united in the same state; and that the 
nonsatisfaction of these natural aspirations seemed inevitably to 
result in political disturbances. One of the necessary conditions 
of general harmony and peace, therefore, appeared to be that 
each nation had a separate homogeneous state of its own. An 
important source of discord was expected to disappear when 
groups of individuals were allowed to unite in states according 
to their natural aspirations. 

In this concept, nationality as the natural basis for the com¬ 
position of a state appeared, on the one hand, to be an objective 
fact, ascertainable through an examination of certain character¬ 
istics of the individuals concerned; on the other hand, it was sup¬ 
posed that the wishes of these individuals properly determined 
the state to which they were to belong. The adherents of the 
nationality doctrine did not consider these two ideas to be in¬ 
compatible with one another. They obviously assumed that the 
wishes of the individuals normally reflected the natural condi¬ 
tions which characterized them as members of a particular na¬ 
tion. The peoples of the world were supposed naturally to have 
the desire to live in separate political communities constituted 
in accordance with their respective natural characteristics. It 
was evident, however, that the supposedly natural aspirations 
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of nations had not been of great political importance in the past. 
In the book referred to above, Lecky attempted to explain this 
fact. He declared that the nationality principle “could not pos¬ 
sibly have attained any great importance till the present century 
. . . because it is only after the wide diffusion of education that 
the national sentiment acquires the necessary strength, concen¬ 
tration, and intelligence.” The situation appears to be similar 
to that existing in the economic sphere. In both cases natural in¬ 
terests, which can be considered to be reasonable because the 
peace of the world depends on their satisfaction, arc supposed to 
assert themselves, if left free to do so, only after increasing knowl¬ 
edge has made men realize what their true, reasonable interests 
arc. Then the hope seems to be justified that, with the increase of 
men’s knowledge of their natural interests, the wishes of a cer¬ 
tain group will become a more and more reliable expression of 
the fact that this group naturally belongs to a certain nation. 

From this point of view the plebiscite appears to be an appro¬ 
priate procedure for settling territorial questions in accordance 
with the nationality principle. If the individuals composing the 
population of a certain territory can be kept free from all out¬ 
side pressure, they arc supposed to ba.se their decision regarding 
the state to which they arc to belong, not on any consideration 
of temporary advantages that might result from their subjection 
to one or the other political community, but on their permanent, 
rea.sonable interests, the satisfaction of which guarantees a dura¬ 
ble, because natural, settlement of the territorial problem con¬ 
cerned. Grotius already had thought that the cession of a part of 
a state’s territory involving the transfer of subjects from one 
authority to another in principle required the consent of the sub¬ 
jects.*'"* This view was the consequence of his theory that the 
as.sociation of individuals in a state was based on a contract.®*^ The 
nationality doctrine was bound to strengthen the belief that 
without the con.scnt of the population changes in sovereignty 
were inadmissible. The plebiscite appeared to be the natural pro¬ 
cedure for ascertaining whether or not the population consented 
to such a change. Plebiscites were first held during the early 
phase of the disturbances which followed the French Revolution. 
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The practice was revived in the middle of the nineteenth century 
but was abandoned in its latter part. It now seemed possible, 
however, to refer to historical examples as a proof of the fact 
that there existed a workable, although perhaps not yet suf¬ 
ficiently perfected, method of determining the boundaries of 
states and the fact of their inhabitants in accordance with the 
nationality principle and with the democratic idea that the au¬ 
thority of the state is based on the consent of the governed. 

There seemed to exist a close connection between the liberal- 
democratic concept and the doctrine of nationality. This doc¬ 
trine actually developed in combination with that concept in 
the course of the nineteenth century. In his book on the rise of 
rationalism, Lecky declared that “the democratic ideal . . . ex¬ 
ercising so wide an influence” consisted of “two parts — 3. re¬ 
arrangement of the map of llurope on the principle of the rights 
of nationalities, and a strong infusion of the democratic element 
into the government of each State.” The “rights of nationali¬ 
ties” to which Lecky here referred obviously belonged to the 
category of rights which men were supposed naturally to pos¬ 
sess and which, according to reasonable standards of govern¬ 
ments, the states were bound to respect. These standards of gov¬ 
ernment which required the application of the liberal-democratic 
concept, therefore, required also the realization of the nationality 
principle. The liberal-democratic concept determines the type 
of government to which men as reasonable beings are naturally 
willing to submit themselves, a type of government which guar¬ 
antees their participation in the direction of the state and the en¬ 
joyment of a certain sphere of personal liberty. The nationality 
principle indicates the political units to which reasonable men 
naturally wish to belong. In the ideal condition, as it appears in 
the light of the liberal-democratic idea and of the nationality 
doctrine, the state thus is based on the free consent of the people 
with regard to its type of government and the exercise of gov¬ 
ernmental authority as well as to its composition. From this view¬ 
point it seems to be certain that peoples left free to determine 
their fate will normally attempt to realize the ideal condition in 
its entirety. In particular there appears to be no doubt that a peo- 
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pie liberated from foreign rule naturally will use its freedom 
to adopt the liberal-democratic principles—^that is, a form of 
government which is regarded as a condition and guarantee of 
international peace. 

Absolute rulership seems to be incompatible with recognition 
of the nationality principle.®^ The rights of nationalities appear 
to correspond to a duty of the states and their governments to 
let the nations satisfy their natural interest in forming separate 
homogeneous communities and thus to contribute to the mainte¬ 
nance of peace. In this respect the nationality principle is a rule 
of reasonable conduct addressed to the states and their govern¬ 
ments. Only the adoption of reasonable standards of government 
is expected to make the various states recognize and observe such 
a rule. According to Lecky, it was one of the great problems of 
the future whether knowledge would make impossible “political 
combinations that outrage national sentiments.” In this regard 
he particularly thought of the knowledge of the principles of 
political economy, which he supposed guided the conduct of 
states when they were governed in a reasonable manner. He be¬ 
lieved that free trade destroyed the advantages of “great hetero¬ 
geneous empires,” and he found in this belief one of the reasons 
for his hope that motives of self-interest would not “oppose 
themselves as powerfully as of old to the recognition of terri¬ 
torial limits defined by the wishes of the people.” 

So long as the nationality principle is not generally applied, 
the political division of the world must be regarded as merely 
provisional. Christian Lange, to whose description of interna¬ 
tionalist doctrine we may here refer again, expresses this view¬ 
point in the following w'ay; “Internationalism wants to be 
founded on nations and, until such time as nations become au¬ 
tonomous social groups, it recognizes the states as the representa¬ 
tives, though not wholly legitimate, of the incomplete groups 
within the great society of nations.” States will have a perma¬ 
nent and legitimate character only when they have become 
nation-states. 

Every nation is supposed to be entitled in principle to have a 
state of its own. It is to have the freedom of conducting its own 
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affairs without outside interference—a freedom which presup¬ 
poses the existence of an independent state coinciding with the 
nation. Moreover, the natural characteristics of a nation form the 
basis of its particular culture, the full development of which 
requires the degree of political independence which only the 
existence of a separate state guarantees. The coexistence of nation¬ 
states thus appears to serve the cultural interests of the world 
community, which, as far as these interests are concerned, de¬ 
pends on the contributions made by the various nations. In this 
sense Christian Lange declares that internationalism “is con¬ 
vinced that the development of nationalities Ls bound to serve 
all international interests through the variety and richness which 
will thus be guaranteed to the common life of nations.” The 
idea of the international division of labor, which is an essential 
clement of the liberal concept of political economy, here appears 
applied to human activities in general. It is supposed that, on the 
basLs of its specific characteristics, every nation organized as a 
state is able to make a particular contribution toward the satis¬ 
faction of the common cultural as well as material interests of 
mankind, and that the variety of contributions to the harmonious 
achievement of common ends is a condition of the full develop¬ 
ment of the human race. 

General application of the nationality principle leaves the 
world divided into independent states. It is the function of the 
principle to determine the manner in which this division Ls to 
be effected. It is assumed, however, that when the nationality 
doctrine is applied, the coexistence of independent states will 
not re.sult in the same conditions which it had produced in the 
past. As long as states are formed by arbitrary methods, the di¬ 
vision of the world results in constant struggles and wars. Gen¬ 
eral observance of the natural and reasonable criteria which the 
nationality principle appears to provide with regard to the com¬ 
position of political communities is expected to contribute to the 
transformation of the world into a community which no longer 
is essentially characterized by political antagonism between these 
communities. 

Political antagonism between states is the basis of the policy 
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of equilibrium. This policy evidently is incompatible with the 
nationality doctrine. The principle of equilibrium seems to make 
additions to the strength of a state through acquisition of new 
territories and populations indispensable if another state has in¬ 
creased its strength in the same way; under such conditions re¬ 
spect for the wishes of the populations concerned is not always 
possible. The nationality doctrine, however, in principle confers 
upon every nation the right to form its owm state regardless of 
the political consequences and especially of the effects on the 
distribution of political power among the various states. 

It has been shown above that in his theory of positive inter¬ 
national law Oppenheim regarded the balance of power as an 
indispensable condition of the observance of the legal order of 
the international community—which, according to this doctrine, 
was a community of sovereign states and from which, therefore, 
individuals as such were excluded. The international legal order, 
supposed to consist of rules which the states themselves recog¬ 
nized as binding, had to take into account the fact that these 
states could not be prevented from using force against each other 
in accordance M'ith their political interests. Oppenheim thought 
that in such a community the member states could be expected 
to observe rules regarding their mutual intercourse only inso¬ 
far as they kept one another in check through certain power 
combinations. The idea that the balance of power was a condition 
of international order and security had already appeared in 
Wolff’s theory of the law of nations, which was a law regulating, 
within the community of mankind, the relations between inde¬ 
pendent states. Wolff had made it clear that the policy of equi¬ 
librium was neces.sary because reasonable behavior did not prevail 
in the world as it actually was. If pure standards of reason were 
strictly observed, then there would be no risk of war, and a 
balance of power would be needless. The positivists wanted to 
build their theory on existing rather than on such ideal condi¬ 
tions. But simultaneously with the positivist theory the idea arose 
that the conditions existing in the global community were chang¬ 
ing and that in the course of this process reasonable conduct be¬ 
came more and more general, while the importance of power was 
decreasing correspondingly. In this respect the character which 
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the global community was supposed gradually to acquire ap¬ 
pears to be comparable to that of Wolff’s ideal world community. 

In the universal community expected to form itself among 
nations governing themselves freely, peace and order are main¬ 
tained not through the use of power but as a result of the peoples’ 
natural, reasonable interests, which are opposed to war and dis¬ 
order. The composition of the states into which the world is 
divided is based on a natural, universally valid principle, the 
observance of which is in agreement with natural aspirations 
common to all peoples. The peoples of the various nation-.srates 
share the same natural, reasonable interests in peace and peace¬ 
ful intercourse. These interests can assert themselves freely; for 
every people determines the policy of its state in accordance with 
its true interests through a repre.sentative form of government. 
The governments which the various peoples .set up, therefore, 
do not restrict arbitrarily the intercourse between individuals of 
different nationalities. It is through contacts between private in¬ 
dividuals that the friendly exchange of ideas and material goods 
between the nations of the world takes place. The intercourse 
of these individuals is the basis of universal solidarity and har¬ 
mony. The states which allow such intercourse to develop freely 
have ceased to be barriers between the peoples of the world and 
to disrupt the unity of mankind; they no longer appear as rigidly 
separated units with antagonistic interests. Under these condi¬ 
tions the citizens’ loyalty to their respective states is entirely 
compatible with the recognition of the bond uniting the mem¬ 
bers of the human race in a universal community. Thus Lecky, 
who, when he wrote the book on the rise of rationalism, con¬ 
sidered the development leading to the ideal condition as being 
already far advanced, observed that patriotism had “lost its old 
exclusiveness without altogether losing its identity” and that it 
“has assimilated with a sentiment of universal fraternity.” In 
the same passage Lecky declared: “The sympathy between great 
bodies of men was never so strong, the stream of enthusiasm 
never flowed in so broad a current as at present; and in the demo¬ 
cratic union of nations we find the last and highest expression of 
the Christian ideal of the brotherhood of mankind.” 

It has been shown above to what extent the theory of economic 



l-fo natural lNT£lt£sjg 

Interests as the basis of world peace—a theory which found 
typical expression in Lecky’s book—corresponds to the medieval 
idea of Christian unity, ft is in the democratic union of nations— 
that is, in a world community divided into nation-states govern¬ 
ing themselves in accordance with liberal-democratic principles 
—that the economic interests appear to be free to exercise their 
beneficial influence with regard to world peace. The democratic 
union of nations thus seems to make real on a universal scale and 
in a perfect and wholly consistent manner the ideal of unity, 
peace, and harmony, the realization of which had been attempted 
in the medieval Christian community, and which in the natural- 
law theory had become a merely theoretical concept. Now the 
democratic nations arc expected to become effectively united by 
a bond different from and superior to the bond of political or¬ 
ganization which keeps individuals together in a national com¬ 
munity. 

The concept of the democratic union of nations is incompati¬ 
ble with the idea of a world government. Since any nation is 
supposed to need an independent state of its own in order to en¬ 
joy a free development, the world community cannot have the 
form of a state which would deprive the nations of their state 
character. Statelike organization, therefore, is not possible be¬ 
yond the national level. If the global community is to be or¬ 
ganized, its organization can only have the character of Kant’s 
league of states, which agree on certain rules of conduct but re¬ 
main free from subjection to a central government. The unity 
of the world is effected not in a sphere of universal political or¬ 
ganization of the state type, but in a sphere of reason governed 
by standards of reasonable conduct. These standards arc natu¬ 
rally given and can be ascertained by reason. Reason demon¬ 
strates the possibility of maintaining universal harmony and peace 
if certain conditions are eliminated which prevent the peoples 
of the world from acting in a reasonable manner—^that is, in ac¬ 
cordance with their natural interests. The creation or elimination 
of these conditions depends mainly on those who direct the 
policy of the various states. It is particularly to them that the 
standards of reason address themselves as standards for the con- 
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duct of state affairs. These standards do not only concern the 
relatioaships between states; they also legitimate the peoples’ 
claims to freedom from unjust oppression and to the enjoyment 
of liberty within their respective states. The sphere of reason, 
therefore, is at the same time a sphere of liberty and justice. It 
is a sphere generally transcending the political sphere, which is 
the particular domain of the state. 

The sphere of reason itself, therefore, is essentially nonpolitical. 
In the ideal condition, as it is here conceived of, there is no room 
for politics where the domain of the individual states ends, and 
reasonable conduct alone can guarantee universal peace and or¬ 
der. When reason indicates clearly the way leading to the mainte¬ 
nance of universal harmony, power as an instrument of inter¬ 
national politics is necessarily a disturbing element; its use for 
political purposes results in deflecting the peoples from a rea¬ 
sonable course of action. Political struggle as a struggle for power 
in the international field Ls senseless in the light of reason. The 
true interests that unite the peoples of the world are best satis¬ 
fied by the peaceful exchange of ideas and goods from which 
each nation, whether it be great or small, powerful or weak, 
derives the greatest benefit. From the viewpoint of the peoples’ 
natural, mutually compatible interests, political deals between 
states, the product of traditional diplomacy, appear to have an 
artificial character; they are bound to lose all importance in a 
global community in which those natural interests determine the 
intercourse between nations. Thus Lecky was of the opinion 
that in his time the progre.ss of rationalism already had “pro¬ 
foundly and irrevocably impaired the force of treaties and of 
diplomatic arrangements as the regulating principles of Eu¬ 
rope.” In particular, the policy of equilibrium becomes inap¬ 
plicable in the course of this development. No system of alliances 
is required to maintain security in the international sphere and 
to preserve the states’ independence. On the contrary, such a 
system endangers the peace because it disrupts the unity of the 
world by opposing power to power. In the international sphere, 
traditionally the domain of politics, political activity as such ap¬ 
pears generally to become unnecessary and dangerous. 
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THE IDEA OF PROGRESS AND THE BELIEF 
IN THE POWER OF PUBLIC OPINION 


THE IDEA OF PROGRESS 

The nineteenth-century concept of a peaceful world com¬ 
munity held together by the natural interests of the peoples was 
clearly based on the idea that the condition of the world was 
better than it had been in earlier periods of mankind’s history and 
that further improvements could be expected in the future. A 
development appeared to take place which manifested itself not 
only in changes brought about by men in the material conditions 
of life but also in the growing understanding of the true nature 
of human relationships. This idea, the idea of progress, obviously 
permeated Lecky’s description of the rise of rationalism. The be¬ 
lief in progress in fact had its source in rationalist thought.’ The 
idea that mankind is steadily advancing is conceivable only if it 
is a.ssumcd that there exist criteria which make it possible objec¬ 
tively to measure the advance. Rationalist thought as it ap¬ 
peared, for instance, in Lecky’s book seemed to find such criteria 
in the natural, reasonable standards of human conduct. The idea 
that mankind was moving toward unity to be achieved by the 
collaboration for the common good of peoples organized in in¬ 
dependent states was an essential element of the belief in progress,^ 
and that unity was supposed to correspond to natural principles 
ascertainable by reason. 

Material progress appeared to lead mankind toward unity. 
Technical discoveries and inventions caused an expansion of in¬ 
dustry and commerce which resulted in an increase of inter¬ 
national economic intercourse. Improvements of the means of 
communication and transportation brought the peoples in closer 
contact wTth one another. The effect of this development seemed 
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to be the steadily growing interdependence of peoples, the grad¬ 
ual formation of an indissoluble network of common interests 
which naturally combined the peoples in a peaceful and orderly 
world community. 

The belief in progress comprised also the hope that men gen¬ 
erally would become more and more reasonable. This hope made 
it possible to combine the concept of a community of interests, 
effectively uniting the peoples of the world, with the idea that 
men liad to be aware of, and willing to abide by, the dictate of 
reason if they were to behave in accordance with their true ad¬ 
vantage and therefore with the general interest. Men were sup¬ 
posed to base their actions on their true interests when they had 
learned wliat these interests were. 

Belief in the growing reasonableness of mankind, therefore, im¬ 
plies belief in education as a proper means of promoting unity and 
peace. It appears to be the progressive thinker’s particular task to 
prepare the way for a better world by imparting to the public his 
knowledge of mankind’s natural interests. The achievement of 
unity through reasonable nonpolitical interests docs not seem to 
require political activity nor even political propaganda in the usual 
sense of the term. The principal weapon which the progressive 
thinker uses in his capacity of leader in the cause of peace is the 
book in which he tries to present international solidarity and inter¬ 
dependence as facts so evident that their existence cannot be de¬ 
nied by any normally intelligent person. So long, however, as the 
final state of man’s intellectual progress is not reached and educa¬ 
tion, therefore, is required in order to enlighten those who as yet 
have been unable to discern the natural trend of human develop¬ 
ment, the progressive internationalist necessarily distinguishes be¬ 
tween two realities: he points to the “true” reality of the oneness 
of the world as opposed to the “false” reality of a world still dis¬ 
rupted by political antagonism between states wdth conflicting 
interests. While he considers all peoples as actually united by com¬ 
mon interests, he favors the establishment of new nonpolitical 
contacts between individuals of different nationalities because 
these contacts are supposed to make the fact of international 
solidarity more “real” and more evident. 
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Discrepancies of this kind will disappear only when proirress 
has reached its goal, as it appears in the light of this concept then 
men generally will understand their reasonable interests and these 
interests will effectively bind them together in a peaceful uni¬ 
versal community. Human behavior will naturally correspond to 
the standards of reason. Since there is only one reason, there will 
be no differences of opinion either with regard to the goal to he 
reached by mankind or w-ith respect to the ways leading to that 
goal. The assumption that mankind is advancing toward such 
an ideal situation expresses the highest degree of optimism to 
which the concept of rules of reasonable behavior deduced from 
the nature of man can lead. 

This concept had been developed in the natural-law doctrine. 
Grotius had sytcmatically presented a law of nature and reason 
as the legal order of the world community. But his natural-law 
theory in fact was no more than a pious philosopher’s dream. 
Grotius himself recognized that, on the whole, his system of nat¬ 
ural law was not capable of practical application. The fact could 
not be overlooked that man’s behavior did not generally corre¬ 
spond to the highest rules of conduct which were supposedly 
deduced from his nature as a rational being. Thus Christian Wolff 
distinguished between man as he ought to be and man as he actually 
was; Wolff conceived of the volitional law of nations—which, 
like Grotius’ volitional law, admitted the undertaking of war with¬ 
out restrictions—as the legal order adapted to man’s actual con¬ 
dition. The idea of progress makes it possible to expect that rea¬ 
sonable behavior will become normal, in the sense that it is general 
and typical as well as in the sense that it indicates the norms to be 
observed. If unreasonable conduct should occur in isolated cases, 
it then will be immediately recognizable as such by being different 
from typical behavior. Alan as he actually is is thus supposed 
gradually to become identical with ideal man. Although nine¬ 
teenth-century progressive writers do not use this terminolog^^ 
the idea is clearly implied in their concept. This idea enables them 
to hope that the arbitrary use of force eventually will be eliminated 
from the world. 

It has been shown above that the ideal condition expected to 
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result from the progressive development of mankind corresponds 
to Wolff’s ideal world order rather than to that of Grotius’. In 
Grotius’ theory, war was a legal procedure of law enforcement; 
the legal character of the universal system of rules was supposed 
to depend on this procedure. The rulers of the states were re¬ 
garded as being entitled to go to war in the capacity of guardians 
of the universal law; in this capacity they were even authorized 
to use force for the defense of a people unjustly oppressed by 
its ruler. In Wolff’s doctrine, the ideal situation seemed to be 
characterized by the absence of actions which made compulsion 
necessary. Disputes regarding the respective rights and duties of 
states could arise even under ideal conditions; but they could be 
settled by peaceful methods, especially by arbitration. Harmony 
in the universal sphere appeared to be secured by the fact that every 
state primarily rook care of its own affairs in an intelligent and 
reasonable manner. 

The state of perfection to which progress is supposed to lead 
is also characterized by the complete absence of war in a universal 
community in which the peoples’ conduct is motivated by their 
own reasonable interests. Armed conflicts seem to be inevitable 
as long as there are governments which disregard these interests. 
Insofar as wars are provoked by unreasonable policies wliich ob¬ 
struct mankind’s advance toward perfection, the use of force can, 
from the progressive viewpoint, even be regarded as necessary and 
just. This can be the case, for instance, when war is waged in order 
to satisfy a people’s natural desire for national unity. But it is as¬ 
sumed that progress will bring about stricter voluntary observance 
of the nationality principle as well as of the other standards for 
the reasonable conduct of state affairs, and that thus eventually 
there will be no more just causes of war. All wars then clearly be¬ 
come prejudicial to the true interests of states, not only of those 
directly involved but of all others as well. Differences between 
states can satisfactorily be settled by peaceful procedures. The 
progressive internationalist, who regards the promotion of arbitra¬ 
tion as one of his most important tasks, thinks it safe to expect that 
states will generally become reasonable enough to submit their 
disputes to arbitration and to respect the awards of the arbitrators. 
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States which normally behave in a reasonable manner have no 
cause for interfering in each other’s internal affairs. The standards 
of reason which the progressive concept presupposes are con¬ 
cerned not only with the relations between states, but also with 
the manner in which the states themselves are governed. Under 
ideal conditions, however, it is to be expected that the states gen¬ 
erally will be governed in a reasonable way. Then neither revolu¬ 
tions are to be feared nor can the question of enforcing the ob¬ 
servance by a stare of the reasonable principles of government 
arise for the other states. 

From the progressive viewpoint, the general voluntary applica¬ 
tion of reasonable liberal democratic principles appears indeed to 
be a condition of the maintenance of peace. It is assumed that if 
all peoples are governed in a mamier allowing them to determine 
the conduct of state affairs in accordance with their interests, 
their increasing reasonableness will make the peaceful coexistence 
of states possible. It is generally not expected, however, that the 
growing reasonableness of the peoples, which seems to justify the 
hope of world peace in spite of the absence of a world govern¬ 
ment, will ever permit these peoples to preserve peace and order 
in their respective national communities without a state organiza¬ 
tion. Progressive thinkers, as a rule, do not question the necessity 
of states. They try to demonstrate that, unlike individuals, states 
can live together without being subject to a common statelike 
authority. In a passage quoted earlier, Lecky, for instance, de¬ 
clares that, instead of passion, interest, in the sense of enlightened 
self-interest, “becomes more and more the guiding influence, not 
perhaps of individuals, but of communities.” This statement evi¬ 
dently is meant to express the difference which exists between 
individuals and states with regard to the possibility of peaceful 
coexistence without a central government. Here the state rather 
than the individual seems to acquire the characteristics of the ideal 
man, whose actions always are guided by his true intere.sts. But 
Lecky obviously bases his hope that the states will become more 
reasonable on tbe progressive enlightenment of the masses of indi¬ 
viduals composing them. The progressive thinker thus arrives at 
a somew'hat inconsistent idea; the masses of individuals, whose 
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rationality will make the states behave in accordance with their 
natural interests, will remain unable to dispense with the state 
organization as far as their peaceful and orderly national existence 
based on the community of national interests is concerned. From 
this viewpoint the states, on the one hand, appear to become per¬ 
fectly reasonable; on the other hand, they remain political institu¬ 
tions which for the fulfillment of their tasks depend on compul¬ 
sion and power, and which therefore represent a bond of unity 
inferior in kind to that which is supposed to keep the universal 
community together. 

These inconsistencies find their explanation in the general tend¬ 
ency of the progressive concept of the global community. The 
progressive internationalist takes the existence of states for granted. 
He attempts to find an answer to the question as to how peace and 
harmony can be preserved in a world which now is, and is to 
remain, divided into independent political bodies. The answer 
must be found not in the disappearance of the states, but in a prin¬ 
ciple of global unity different from the principle of state organiza¬ 
tion. The concept of a sphere of universal reason, transcending 
without eliminating the sphere of the states, seems to provide the 
natural solution of the problem. 

Before the first World War adherents of the progressive con¬ 
cept usually did not express themselves clearly with regard to the 
time required for the complete realization of that concept. It was 
often asserted that the attainment of the ultimate goal, permanent 
peace, could be expected only in a very distant future. But it was 
generally assumed that decisive advances toward more reasonable 
conditions had already been made and that the world was better 
than it had ever been before. To justify this assumption it seemed 
possible to point to certain facts. While there still had been wars, 
there had been, since the end of the Napoleonic conflagration, 
no general conflict of similar dimensions. Liberal-democratic prin¬ 
ciples of government had found application to a growing extent. 
In Europe new states had been constituted in a manner which 
seemed to conform to the nationality doctrine. Two great powers, 
Italy and Germany, had arisen as the result of movements which 
combined liberal-democratic elements with the idea of nationality. 
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Important disputes had been settled by arbitration, and the will¬ 
ingness of states to submit their differences to arbitration seemed 
to increase steadily. The Hague Peace Conference of 1899 had 
created the Permanent Court of Arbitration in order to facilitate 
the settlement of disputes by this peaceful method, and this fact 
had stimulated the adoption of general arbitration treaties. Inter¬ 
national economic intercourse had greatly expanded. The ex¬ 
istence of common nonpolitical interests was evidenced by a cer¬ 
tain number of multilateral conventions regulating matters of a 
nonpolitical character. Several of these conv^entions had provided 
for the establishment of permanent international agencies. More¬ 
over, private initiative had resulted in the creation of international 
organizations which, in some particular fields of human activity, 
kept individuals and groups of individuals in mutual contact. 
These organizations of a nonofficial character were considered to 
be of particular importance because they seemed to attest the spon¬ 
taneous growth of international relationships based on a com¬ 
munity of interests. 

The progress thus made appeared to be permanent. The idea 
of progress implies the belief that mankind advances always in 
one and the same direction—^namely, in that which finally leads 
to the condition of highest perfection. There seemed to be, there¬ 
fore, no reason to fear that positions once reached on the road to 
perfection would ever be abandoned altogether in the future. Con¬ 
sequently, it could be assumed that some pennanent improve¬ 
ments had definitely been achieved in the world. 

THE BELIEF IN THE POWER OF PUBLIC OPINION 

The belief in progress not only made it po.ssible to hope that 
states would gradually adopt a more and more reasonable and 
peaceful course of behavior. It also suggested the idea that an 
authority was arising in the world which, without the use of physi¬ 
cal force, could compel states to follow the dictates of reason. This 
authority was public opinion. 

In his essay on Perpetual Peace, Kant had made the suggestion 
that all states should allow the philosophers to express freely and 
publicly their opinions regarding the conditions on which the 
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peace of the world depended. The philosophers were the first to 
discover these conditions. Their lack of any power other than that 
inherent in the conclusiveness of their arguments seemed to ex¬ 
empt them from the ill effects which the possession of power was 
supposed to produce over men’s capacity of reasoning. It there¬ 
fore appeared to be desirable in the interest of peace that govern¬ 
ments should hear the philosophers’ advice with regard to the con¬ 
duct of international policy.® When progress seemed to make 
mankind in general more and more reasonable, it was no longer 
regarded as necessary to rely on the advice of some specially quali¬ 
fied individuals for the maintenance of peace and order in the 
world. The masses were supposed to acquire the knowledge that 
previously only these individuals had possessed. On the basis of 
this knowledge of the standards of reason and justice, the masses 
of individuals composing the various states were expected sponta¬ 
neously to watch over the observance of these standards through¬ 
out the world. Since, from the progressive viewpoint, all peoples 
were equally interested in peaceful international intercourse, the 
fact that, according to the judgment of the rest of mankind, a 
state acted in a manner incompatible with the general interest 
seemed bound to arouse universal resentment and indignation. 
If, in spite of this reaction, a state persisted in its unreasonable 
course of action, and war was inevitable, public opinion could 
be supposed to support tho.se who were engaged in war against 
that state. But it was hoped that it would become generally im¬ 
possible for a national community to withstand the pressure of 
universal disapproval and that the threat of moral isolation im¬ 
plied in this disapproval would become sufficient to keep states 
from disturbing the peace of the world. Thus world opinion could 
be conceived of as a power compelling the observance by states 
of standards of reasonable conduct. 

No central organization seemed necessary to make world opin¬ 
ion uniform. Grotius had thought that, in the absence of a world 
organization, there could be no uniformity of judgment with 
regard to the just or unjust character of actions performed within 
the global community. In the natural-law doctrine as it developed 
under the influence of Pufendorf’s concept, the principle of natu- 
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ral liberty and equality made every state the ultimate judge of 
the conformity of its actions to the rules of reason; but its judg¬ 
ment w'as not binding upon the other states. Progress is supposed 
not only to make the masses understand the general conditions of 
universal peace and order but also to enable them, through public 
opinion, to pronounce a universally valid judgment on the con¬ 
duct of states in every concrete case. In order to fulfill this task 
public opinion normally does not have to decide intricate legal 
questions. According to the progressive concept, international 
disputes regarding the respective rights and duties of states are 
to be settled peacefully by special procedures, particularly by 
arbitration. The criterion of reasonable conduct then corresponds 
to that which Wolff had established in his natural-law theory of 
war; it is a state’s willingness to have a dispute settled by peaceful 
methods instead of relying on its power for the solution of the 
conflict. If this criterion is used, it appears to be relatively easy 
to arrive at a decision regarding the reavsonableness of the states’ 
behavior. 

As the expression of man’s rational nature, public opinion in 
its judgments disregards the relative power of the states concerned. 
The strong and the weak alike are subject to its guiding and re¬ 
straining power. When this power is effectively exercised, then 
every state whether powerful or not enjoys the complete security 
which is a condition of reasonable conduct. For, in order to be 
able to follow a reasonable course of action, it is not sufficient for 
a state to know the rules of reason and to be willing to observe 
them. If the state cannot be certain that all other states will ob¬ 
serve the same rules, it necessarily must continue to play the tradi¬ 
tional game of politics, which implies the policy of equilibrium 
and alliances. Under the rule of public opinion there is no need 
for such power combinations. 

As the highest world authority, public opinion, in this concept, 
evidently represents the community of mankind—^that is, the 
global community of all the individual members of the human 
race which in the natural-law theory had been the ultimate basis 
of universal solidarity. But, c.spccially as a result of the theory 
which regarded the states as free and equal persons coexisting in 
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a State of nature, the concept of a global community of which 
only states were members had arisen in the natural-law doctrine 
itself. The positivist doctrine of international law finally had re¬ 
jected altogether the concept of the community of mankind as 
a legal concept and thus had rigidly separated the national from 
the international sphere. The progressive concept emphasizes again 
the solidarity of the members of the human race—a solidarity 
which the division of the w'orld into states cannot destroy if the 
states observe certain standards in the management of their internal 
as well as external affairs. These standards belong to the sphere 
of reason transcending the political sphere as represented by the 
states which, however reasonable their conduct may become, 
remain organizations based on compulsion and power. The sphere 
of reason is the sphere of mankind—that is, of the masses of hu¬ 
man beings who, without a common statelike organization, are 
united by their common rational nature. Mankind is the guardian 
of the highest standards of conduct. It exercises its authority over 
the states through public opinion. 

This authority over the states, however, can be exercised only 
if the states themselves allow public opinion freely to form and 
express itself. In this respect the freedom of the press is of particu¬ 
lar importance. The press, which is supposed to represent public 
opinion and which provides for its diffusion, must enjoy full 
freedom if public opinion is to produce its beneficial effects with 
regard to the peace of the world. Freedom of the press thus be¬ 
comes an essential condition of peace. It appears to be one of the 
principal features of the liberal-democratic type of government 
on which the maintenance of harmony in the universal community 
seems to depend. 

If public opinion is to perform its functions in the interest of 
world peace and order, it is evidently necessary that the public 
should be fully informed about events in the global community. 
Such information seems possible only if states conduct their for¬ 
eign policy openly. Secret dealings between governments, espe¬ 
cially, not only appear incompatible with the democratic prin¬ 
ciples to be observed within each state; they also make impossible 
the control of governmental policy by the public opinion of man- 
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kind. Moreover, secrecy itself seems to imply the unreasonable 
character of the policy to be concealed. In his Perpetual Peace,* 
Kant already had pointed out that a rule of conduct that has to 
be kept secret if the intended action is to succeed, because its open 
acknowledgment would arouse general opposition, must neces¬ 
sarily be unjust and imply a menace to everyone. In the ideal 
democratic union of nations in which public opinion is expected 
ultimately to preserve peace, there is obviously no place for se¬ 
crecy in the conduct of the foreign affairs of states. 

Public opinion as a guardian of universal harmony evidently 
can exercise its full authority only in a condition of general rea¬ 
sonableness, Such a condition alone guarantees the formation and 
free expression of uniform world opinion. Moral pressure can 
be an effective means of compulsion only if even the state which 
contemplates a course of action incompatible with the interests 
of the global community feels so strongly the universal bond of 
common standards of reason and justice that resistance to the 
threat of moral isolation becomes impossible. The growing power 
of public opinion, as conceived of here, is the result of the same 
process of increasing rationality which is supposed to make the 
states more and more reasonable. Consequently, it is to be expected 
that the stronger this power grows, the less frequently its exercise 
will be required to keep states from acting in an unreasonable 
manner. 

The belief in the beneficial effect of public opinion developed 
in the course of the nineteenth century. When, for instance, in 
an essay published in 1840,® the American pacifist, William Ladd, 
presented the plan of a world organization comprising a Congress 
of Nations and a Court of Nations, he assigned important func¬ 
tions to public opinion. In particular, public opinion seemed to 
him to make it unnecessary to provide for the enforcement of 
the awards of the Court of Nations by physical power. In this 
connection Ladd expresses himself in the following way: 

I believe that, even now, public opinion is amply sufficient to enforce 
all the decisions of a Court of Nations , , , and public opinion is 
daily obtaining more power. If an Alexander, a Caesar, a Napoleon, 
have bowed down to public opinion, what may we not expect of 
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better men, when public opinion becomes more enlightened? The 
pen is soon to take the place of the svsord, and reason is soon to be 
substituted for brute force, in settling all international controversies. 
Already there is no civilized nation that can withstand the frown of 
public opinion. It is therefore necessary, only to enlighten public 
opinion still farther, to insure the success of our plan.® 

Ladd expects that “as intercourse between nations increases, the 
power of public opinion will increase.” ^ Consequently, in his 
scheme, which provides for a legislative and a judicial organ (the 
Congre.ss and the Court of Nations), he feels justified in “leaving 
the functions of the executive with public opinion, ‘the queen of 
the world.’ ” ** 

The organizational details of Ladd’s project are here less inter¬ 
esting than his ideas regarding the role of public opinion as a quasi- 
governmental pow'er in the global community. While the realiza¬ 
tion of such a scheme as that suggested by Ladd was not generally 
con.sidered to be feasible by contemporary progressives, his faith 
in the growing power of public opinion can be regarded as typi¬ 
cal of nineteenth-century progressive thought. Public opinion 
appeared to be the highest universal authority, which ultimately 
ensured the preservation of a reasonable world order. According 
to the progre.ssive concept, public opinion also played an impor¬ 
tant part within the various national communities. In a liberal- 
democratic state it was supposed to constitute the basis of govern¬ 
ment. But whereas within the state it guided and supported the 
exercise of governmental power through a centralized organiza¬ 
tion, in the global community public opinion was expected di¬ 
rectly to perform quasi-governmental functions. 

The idea that there is a world authority different in kind from 
the organs of government of the various states is one of the most 
important among those elements of the progressive concept which 
make it possible to consider the democratic union of nations as 
the fulfillment of the medieval ideal of unity. There are in fact 
certain common features which make public opinion comparable 
to tlic highest authority in the medieval Christian w'orld, the Pope. 
Like the Pope, public opinion is conceived of as an authority 
above various political bodies, and independent of them. In neither 
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nZpolidcal moral force is supposed to immmm harmony in the 
political sphere. This task does nor imply direct and continuous 
governmental activity. Like the Pope, public opinion is expected 
to intervene only when a disturbance of the harmony makes an 


intervention necessary. 

If there exists a similarity between the functions of the medieval 
Popes and those of public opinion it must be observed, however, 
that public opinion, in the role attributed to it in the progressive 
concept, is supposed to perform effectively a task which the 
medieval papacy seems to have been unable to fulfill properly. 
The very fact that there was a central organization in the medieval 
Christian world appeared to have led to conditions under which 
the higher sphere inevitably became confused with the lower 
sphere. The Popes had descended into the field of politics, and 
thus the spiritual power had lost its character as the impartial 
guardian of justice. The progressives’ belief in the power of public 
opinion is the outcome of a theoretical development which started 
when the Church had been deprived of its position of generally 
recognized higlicst authority in matters of faith and conscience. 
In the theory of natural law, which developed the idea of a legal 
world order in the absence of a world organization, respect for 
the rules, on wdiosc observance global peace and order depended, 
w^as supposed to impose itself directly on the conscience and rea¬ 
son of men. Progress w^as expected to make mankind more and 
more conscious of the principles governing the peaceful coexist¬ 
ence of peoples. Thus, the conscience of mankind seems to arise 
as an effective force ensuring the respect of reasonable standards 
of conduct in the universal sphere. Public opinion appeared to be 
the voice of mankind’s conscience guided by reason. In public 
opinion the w'^orld seemed to acquire a supreme authority without 
entrusting power to an individual or to a limited body of indi¬ 
viduals. 
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THE NINETEENTH-CENTURY CONCEPT OF 
THE UNDESIRABILITY OF A WORLD STATE 


In ninetkenth-century progressive though r it was clearly im¬ 
plied that a world state not only was unnecessary but also was 
undesirable. If it were possible to maintain peace and order in the 
world without a universal government, then the progressive had 
no motive for seeking a solution of the international problem as 
a result of which his own state, as well as all other states, would 
have lost the independence which was the basis of every national 
community’s particular way of life. From the progressive view¬ 
point there appeared, however, to be more profound reasons for 
the rejection of a world state. Unity acliieved among free peoples 
by the community of natural interests and by the general recogni¬ 
tion of common standards of reason and justice seemed to be 
superior in dignity to unity effected by a powerful world govern¬ 
ment. The ideal situation which progress was expected to bring 
about could satisfy men’s desire for living in separate independent 
groups, as well as their longing for a sphere of reason, liberty, and 
justice beyond the states. A single universal state, which would 
have deprived the national communities of their independent ex¬ 
istence, would also have eliminated that sphere. 

These arguments against a world state, generally implied in the 
progressive concept, were explicitly used by a nineteenth-century 
progressive writer, the Belgian jurist and historian, Francois Lau¬ 
rent. He discusses the question of world organization and, in 
this connection, states the reasons for excluding world govern¬ 
ment as an ideal goal of human development. A brief analysis of 
his ideas on this subject may at the same time serve as a recapitula¬ 
tion of some important elements of progressive thought. Laurent 
discusses the world state in the introductory chapter of his Etudes 
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sur Vhistoire de rhumanite,^ in which he deals with the problem 
of international law. While his remarks on this problem are not 
very extensive, they are worth mentioning because the theory of 
the law of nations is here considered from the viewpoint of the 
progressive concept of the global community. 

The object of Laurent’s eighteen-volume work as indicated in 
the Preface is to follow the progress of mankind toward unity 
According to Laurent this unity is characterized by the diversity 
of the groups existing within the global community. “There is 
in mankind an element of unity and an element of diversity. Na¬ 
tions are the element of diversity.” * Like human beings, nations 
have a distinct individuality."* The diversity of nations Is impor¬ 
tant for the fulfillment of mankind’s mission, which consists in 
the perfection of human faculties. “For this goal to be attained 
the task must somehow be divided among the various members 
of the human species; whence the division of men into nations: 
each has its own office to perform in humanity’s common labor.” ® 
Isolated individuals living outside a national community would 
not be able to develop and perfect themselves. The division of 
mankind into nations, however, docs not exclude its essential unity 
which results from the unity of its mission.® 

The bond which unites the nations of the world must find 
expression in a universal law. If nations are comparable to indi¬ 
viduals, then their intercourse is to be regulated by law, just as 
the intercourse of the individuals within a national community 
is regulated by a legal order."^ It may be objected that there can 
be no international law in the same sense as municipal law, because 
the international rules cannot be enforced like the legal order of 
a state. According to Laurent, however, the law of nations is not 
without a sanction, although the sanction has a different char¬ 
acter from that of municipal law. Public opinion is supposed to 
assure the respect of the international legal order. “Public opinion 
has in modern times become a formidable power; no judicious 
person will deny its reality, for its strength is continually growing 
and the time is coming when neither individuals nor peoples will 
be able to resist it.” ® “. . . It is an invisible power that dominates 
peoples—^the power of ideas and sentiments.” ® These ideas and 
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sentiments, which develop “under the influence of a progressive 
civilization,” form “humanity’s general conscience, which rules 
the world and will continue to rule it more and more.” 

Progress, which is expected to produce a global legal order 
based on the principles of unity and natural diversity and sup¬ 
ported by public opinion, according to Laurent, already has 
brought about some important effects. In the nineteenth century 
the nationality principle, completely disregarded in earlier pe¬ 
riods, has triumphed over opposing forces in several cases; “ and 
unity is beginning to establish itself among nations. “Thanks to 
a happy combination of circumstances, the extent of the relations 
among nations is constantly growing; the barriers erected between 
peoples by prejudice, opposing interests, and hostile beliefs are 
falling one by one.” However, Laurent considers the progres¬ 
sive development to be still in its initial stage. The nations are only 
beginning to form themselves, and the unity of mankind is still 
essentially a theoretical ideal.*® 

Under these conditions the international legal order necessarily 
is incomplete. “The elements of which future unity will be com¬ 
posed arc still lacking. Nations are not yet constituted; how can 
we try to assign laws to them?” ** Therefore, “the science of in¬ 
ternational law still remains to be written.” According to Lau¬ 
rent it is not yet possible to present a system of international law. 
Tlie adherents of the natural-law school as well as the positivists 
have attempted to work out such a system, but in Laurent’s opin¬ 
ion their attempts have been unsuccessful. While the natural-law 
theory is “pure philosophy” and docs not pay sufficient attention 
to facts, the positivist doctrine does not consider the ideas which 
arc to govern the universal legal order.** In the positivist theory 
there is no room for the principle of unity: “international law 
really amounts to laying down the principle of national sover¬ 
eignty, and deducing the consequences.” ** The positivist thesis 
that only agreements can create legal ties between states amounts 
to a negation of the law of nations. For, according to Laurent, 
without a natural bond between nations there can be no inter¬ 
national law.** 

The inadequacy of the theory of international law here appears 
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to reflect the imperfect condition of the world. There can be no 
complete international legal order and, therefore, no theory ex¬ 
pressing the unity of mankind because, in spite of its natural char¬ 
acter, the bond uniting the nations of the world is not yet strong 
enough to keep the peoples together in a perfect legal community. 
Laurent finds himself in the typical situation of the progressive 
thinker who builds his theory of the global community on a con¬ 
cept of natural conditions but has to look to the future for the 
full realization of what is supposedly natural. In this respect the 
progressive differs from the adherent of tlie natural-law school. 
In the natural-law doctrine the rules derived from the nature of 
man are considered to be immutable; whether they are observed 
or not, they are always valid as ideal norms. The progressive 
thinker conceives of a legal world order which corresponds to 
natural conditions and, at the same time, constitutes an effectively 
working system of law; he expects this legal order to develop in 
the course of liistory as a result of mankind’s steady advance to¬ 
ward perfection. Thus the universal legal community—which, 
according to the natural-law theory, has always been in existence 
—appears to the progres.sive internationalist to be in an early phase 
of formation. Laurent observes that, while the states have existed 
for many centuries, the idea of a legal community of mankind 
is relatively new. This situation is supposed to account for the fact 
that the global law still lacks the precision and authority of mu¬ 
nicipal law.^" 

The primitive character of the global legal order .seems to make 
the legal situation in the universal sphere comparable to conditions 
which formerly have existed in smaller communities. This com¬ 
parison is frequently made by progressive writers who wish to 
demonstrate that there already exists a global law although it still 
is incomplete, and that its transformation into a perfect legal 
order is the normal process through which legal sy.stems develop 
in the course of history. Thus Laurent states that in the Middle 
Ages the individuals had the right to wage private wars; “the 
anarchy reigning today among nations is no greater than that 
which existed in the Middle Ages in individual relations.” In 
spite of its anarchical features, the feudal community of the A 4 id- 
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die Ages was doubtlessly governed by law. Consequently, there 
seems to Laurent to be no reason for denying the existence of the 
global legal community which is still in its anarchical stage. More¬ 
over, it appears to him safe to expect that this community will 
eventually become as orderly and peaceful as other communities 
arc now, which in earlier phases of their development had been 
in a similar state of imperfection. This way of reasoning has be¬ 
come typical of progressive thought. There is, however, a funda¬ 
mental difference between the .smaller bodies and the global com¬ 
munity. While in the case of these bodies the development led 
from primitive conditions characterized by the absence of a strong 
central authority to the modern state, the universal community, 
according to the progressive concept, is to perfect itself without 
ever being organized like a state. 

Laurent raises the question whether an organization is necessary 
in order to lift international law above the primitive level. His 
answer is affirmative: “Since humanity is one, it must attain an 
organization that will allow it to fulfill its destiny.” Laurent 
thinks, however, that tinder existing conditions it is impossible to 
work out in detail the principles of the future world organiza¬ 
tion.-- 1 le defines this organization only in a negative way; it is 
not to be a world .state. In such a state the nations would lose their 
sovereignty and independence. Mankind would become the only 
sovereign in the vt orld.--’ 

According to Laurent a universal state is not necessary for the 
abolition of war: “\^''ar diminishes because of the natural progress 
of humanity, without the necessity of uniting all peoples in a sin¬ 
gle state.” -* The reasons which make the individual state an in¬ 
dispensable institution do not apply to the global community. 
“Considered as the guardian of public order, the state is a necessity 
for the coexistence of individuals; it is not a necessity for the co¬ 
existence of nations.” -® Laurent tries to explain this difference 
between individuals and nations in the following passage: 

The state has to do with real individuals, with physical persons; it 
nju.st have, in certain respects, absolute authority over its members, 
otherwise the coexistence of men would be impossible. This is why 
we say that citizens are subjects; they are, in fact, subject to a sov- 
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ereign power, that of the law. Does this hold for nations in their rela¬ 
tions with humanity? It does not seem to us that it does. Nations are 
moral beings; in general there is no need of a superior authority to 
keep them within the limits of their duty; by the very fact that they 
exist—that is, that they are organized—they offer guarantees of order 
not presented by individuals. Civilization’s advances are putting an 
end to international brigandage; for this no penal code is required, 
no tribunals, no police; whereas within each state, repressive justice 
is a permanent necessity which will not disappear through any ad¬ 
vance of civilization. Every day crimes are committed, every day the 
life and property of individuals are threatened. Attacks on the ex¬ 
istence of a nation are a rare accident in modern history, and one may 
boldly state that they will some day become impossible; the power of 
public opinion is enough to prevent them. There is, therefore, a pro¬ 
found difference between individuals and nations; the former have 
their vices and their passions which are continually leading them to 
do wrong; the others arc fictitious beings whose agents are generally 
the most intelligent and most ethical men of their time. And even 
where intelligence and morality are lacking, public opinion contains 
them and will contain them increasingly within the limits of duty.-® 

The world state as an instrument of compulsion, however, is 
not only unnecessary; it is also undesirable. According to Laurent, 
the analogy between nations and individuals is incomplete not 
only because the former can coexist without that type of or¬ 
ganization which is indispensable for the latter’s common life, 
but also because nations need more freedom than individuals.^”^ 
Subjection to a common authority would weaken the specific 
characteristics of the various nations and thus would make them 
unable to make to the common work of mankind the particular 
contributions which correspond to their respective faculties.^® 

Laurent doubts whether a world government can ever be strong 
enough to maintain in the global community the degree of peace 
and order which prevails in the national communities. But the 
world state would not be more acceptable to him if it were possi¬ 
ble to establish a superstate with sufficient power to assume com¬ 
plete security throughout the world. On the contrary, he con¬ 
siders a completely effective world government to be absolutely 
incompatible with the character of the community of mankind. 
The following passage discloses the fundamental reasons of this 
view: 
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It may be held that world government will end up by being so 
strongly organized that all resistance will be impossible, and that the 
thought of resisting will not occur to nations any more than it occurs 
today to individuals. If that is the ideal of world monarchy, we protest 
vehemently against this ideal. Sovereign power, whose mission it is 
to safeguard the law may allow itself to be carried away, through 
the evil passions of those who wield it, to violate law. In that case 
resistance becomes a most sacred duty. It would be a sorry day for 
the peoples if they became subject to such a power that they lost even 
the notion of resisting it! Such a thing would mean humanity’s end. 
Peace would reign on earth, but it would be a peace such as reigned 
under the Roman Empire—that is, slavery. We would a thousand 
times prefer the evils of the present organization, which at least makes 
resistance possible, to an organization that would give humanity the 
peace of the herd. This is a principal objection to world monarchy. 
All imaginable guarantees do not prevent the danger of violation of 
rights within individual states. Those who hold power arc always 
ready to abuse it; what would happen then if the power of the human 
species were concentrated in a single stater That state would have 
instruments of power; would men who have the power of all man¬ 
kind at their disposal be more inclined to respect the law than those 
with only the forces of a single government at their disposal? The 
answer is obvious; the human conscience replies: No, peace is not the 
supreme ideal of the human species; it is, after all, only a means. The 
ideal is law, justice; and the final weapon of violated law is insurrec¬ 
tion. Let us bless the imperfection of our social state which allows us 
to have recourse to this ultimate means, for if the day should ever 
come when resistance becomes impossible, law would be nothing but 
a vain word; and if law were to perish, humanity would perish.®** 

Laurent makes it clear that his objections to a statelike world 
organization apply to any superstate in whatever way it may be 
created and in whatever manner it may be governed. He is op¬ 
posed to a universal state not only if it is established by conquest 
or has an oppressive government, but even if it is what he calls 
an “Etat humanitaire”—that is, a world state which respects the 
natural rights of nations just as the civilized modern state respects 
the unalienable rights of individuals.^** It is the danger of the arbi¬ 
trary use of power inherent in state government as such which 
makes a universal state undesirable. This unfavorable view of the 
state clearly conflicts with the faith in the increasing rationality 
of governments on which Laurent bases his hope that nations will 
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be able to coexist without subjection to a common higher author¬ 
ity. This conflict is inherent in the progressive assumption that 
State organization, although indispensable on the national level, 
is not necessary for the world community. States which can live 
together without being subject to a world government must be 
regarded as being or becoming generally capable of conducting 
their affairs in a completely rea.sonal)le manner. But since progress 
is not supposed to make it po.ssiblc for individuals ever to coexist 
peacefully without an organization based on compulsion, the state 
necessarily remains an insrrunient of power and remains subject 
to the risk of the misuse of power. In this respect the state appears 
to represent an inferior type of unity, if compared to the global 
community, and the deficiencies of state government make its 
extension to the world undesirable. 

In Laurent’s opinion, a world state would be prejudicial to the 
liberty of mankind. So long as reason docs not prevail in the 
world and governments do not generally observe reasonable stand¬ 
ards of conduct, a people’s struggle for freedom appears to be 
justified from the progre.ssivc viewpoint. Thus Laurent regards 
war as a legitimate weapon if it is used for securing the liberty 
and independence of nations,*^ and he speaks of revolutions as 
of “great manifestations of divine justice.” The division of the 
world into different independent states leaves room for such an 
assertion by force of principles of reason and justice when they 
arc disregarded by governments. In this sense the absence of a 
world state is a guarantee of freedom and justice. A world state 
strong enough to make rebellion impossible would deprive man¬ 
kind of the ultimate means of enforcing the observance of the 
standards of reasonable government. Even if in a universal state 
revolution were possible, it obviously would not have the same 
character as it has in an independent national community. It 
would violate the universal positive law; it could not be regarded 
as a procedure which, although illegal from the point of view 
of a particular legal order, may be legitimate in the light of prin¬ 
ciples of justice which unite mankind in a sphere of higher dignity 
than that of state government and of ordinary positive law created 
and enforced by a state. In a universal state this sphere of justice 
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the complete security could compensate lor its dvsappeatance 
Compared to the organization of the national community, th 
nization of the world is necessarily weak and in rhJs sense 
• erfecr. But, from the progressive point of view, r/i/s imper- 
Sion is an essential element of the particular dignity of the globaV 


Universal security and peace are to result not from the estab¬ 
lishment of a world state but from mankind’s progress, which is 
expected gradually to make the use of force unnecessary and to 
enable the nations to live together peacefully under the rule of a 
law which they establish by free consent in accordance with their 
true interests and with the universal standards of reasonable con¬ 
duct. The unity thus arrived at will be of a higher kind than the 
unity created and maintained by the state. In this sense Laurent 
says: 


There is a unity higher than any one based on and sanctioned by law 
and the power of enforcement associated with it; this is the unity that 
is founded on common beliefs, on common ideas and interests. Such 
is the unity toward which civilized nations advance. This unity may 
some day take on external forms, but it will not be a unity of coaction, 
such as the unity of the state; it will be based on the voluntary agree¬ 
ment of consent; it will be the result of contract and not of law. In 
other words, we believe that unity will be established by means of free 
association, an association which will leave the sovereignty of nations 
intact and will guarantee their independence rather than absorb it.®'* 

From this viewpoint, the attempts made in the past to achieve 
unity through a superstate appear to have been based on a false 
principle. Laurent mentions the Roman Empire and the papal 
monarchy of the Middle Ages as examples of such false unity.’'*'* 
Me considers the medieval papal monarchy, which combined spir¬ 
itual authority with political power, as a particularly unsatis¬ 
factory form of superstate.'*® The Reformation, the individualist 
reaction against this system of oppressive unity, has decisively 
contributed to the development of the situation which gave rise 
to the growth of the modern concept of a law of nations.'*** This 
situation, the coexistence of independent states, is not to be altered 
again by any future organization of the world. The international- 
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ist ideal of unity and peace evidently is strongly influenced by 
medieval concepts. In this sense it may be said that the progressive 
internationalist aims at the reestablishment on a universal scale of 
the unity which, to a certain extent, had existed in the medieval 
Christian community. But insofar as the papal monarchy had the 
characteristics of a superstate, the unity of the Christian world 
seems to have been brought about by inappropriate means. Thus, 
for the progressive thinker, looking back to the advances made 
on the road of progress, one of the most important events in the 
development of mankind appears to have been the breakup of the 
medieval system of unity supported by an organization which 
was in some respects similar to that of a state.®^ 
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THF. COMBINATION OF THE POSITIVIST 
rUFORY OF INTERNATIONAL LAW WITH 
THE PROGRESSIVE CONCEPT OF 
A DEMOCRATIC UNION OF FREE NATIONS 


Laurent considered the positivist theory to be inadequate as a 
basis for the science of international law. The positivist theory 
of the legal community of sovereign states had grown out of the 
natural-law doctrine, which first had developed the idea that 
there was a legal order binding upon independent states. Since the 
progressive pattern of thought, of which Laurent’s views were 
representative, had its basis in the natural-law idea that there 
exists a universal community governed by reasonable standards 
of conduct, both theories, the positivist as well as the progressive, 
could ultimately be traced back to the same source. But the two 
theories had developed in different directions. Consequently, cer¬ 
tain principles which were essential elements of the progressive 
pattern of thought did not seem to liave any legal significance 
in the domain of positive international law, which was supposed 
to be a law created by tiic states through common consent. In 
the positivist’s view, for instance, the authority of states was legiti¬ 
mate whether they were nation-states or not. Their sovereignty 
entitled states to adopt any constitution they liked and to treat 
their subjects according to discretion.’ There appeared to be no 
rule of positive international law generally preventing states from 
keeping up “protective duties to exclude or hamper foreign trade 
in the interest of their home commerce, industry, and agricul¬ 
ture.” 2 

Nevertheless, the progressive concept exercised a decisive influ¬ 
ence also on the positivists’ way of thinking. This influence is 
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particularly evident in Oppenheini’s case. Oppenheim in fact was 
a progressive tfiinker as well as a positivist. As a positivist he 
tried to present a system of international law corresponding to 
present state practice. The progressive concept determined his 
views on the trend and the goal of mankind’s development. These 
views found expression, for instance, in the passage referred to 
above in which Oppenheim stated that the gradual realization of 
liberty and self-government was conducive to the welfare of the 
human race. The influence of progressive thought appeared most 
clearly in connection with Oppenheim’s ideas concerning the 
growth of international law in the future. He laid down his ideas 
regarding this subject in a small book entitled Die Zukunft des 
Volkerrecbts^'^ which was first published in German in 1911, 
shortly before the second edition of his treatise on International 
Law appeared. The opinions developed in that book evidently 
were the result of a combination of the positivist doctrine of 
international law with the progressive concept of the global com¬ 
munity. 

This combination with legal positivism was not at all incon¬ 
sistent with the general trend of progressive thought. The pro¬ 
gressives expected the global community to become effectively 
governed l)y universal standards of reason. It seemed possible 
to assume that in the course of the progressive development the 
behavior of states would improve to such an extent that finally 
the rules derived from normal state practice by the methods of 
positivist legal science would be reasonable as well as positive. 
Furthermore, one of the goals of mankind’s advance appeared to 
be the existence of an international legal order possessing the same 
precision and authority as positive municipal law. A positive inter¬ 
national law, therefore, seemed even to be required by the pro¬ 
gressive concept. But it was to be a positive law which, instead 
of reflecting unprincipled state practice, was in agreement with 
the natural conditions of general peace and order. 

Oppenheim’s international law of the future evidently is con¬ 
ceived of as a positive legal order of this kind. Its growth is re¬ 
garded as being connected with the establishment of an inter¬ 
national organization. The book on The Future of International 
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Law actually is concerned with the problem of organizing the 
international community. Oppenhcim observes that international 
law can exist and develop without a permanent international or¬ 
ganization. According to him, “it does not follow, however, that 
this society would not attain its aims better than in the past, if 
it were able to convert itself from an unorganized into an or¬ 
ganized society.” ^ Writing half a century after Laurent, Oppen- 
heim still feels, like that author, that it is impossible to present 
a concrete and detailed plan."* But conditions seem to have changed 
since Laurent’s time. In the Hague Peace Conferences of 1899 
and 1907, and especially in the establishment of the Permanent 
Court of Arbitration, the beginning of a new development has 
manifested itself.*’ On the basis of this development it seems possi¬ 
ble to indicate at least the guiding principles of a future inter¬ 
national organization. 

Like Laurent, and for similar reasons, Oppenheim is absolutely 
opposed to the idea of a world state—that is, to an organization 
which would deprive the states of their sovereignty and equality 
and transform them into provinces of a supranational community. 
International organization seems to him acceptable only if it does 
not eliminate state sovereignty as “the highest earthly authority, 
which owes allegiance to no other power”; it is conceivable only 
as the result of the sovereign states’ subjection to a self-imposed 
order which does not place them under any higher earthly povver."^ 
“There can, therefore, be no talk of a political central authority 
standing above individual states; and so the organization in ques¬ 
tion must be sui generis and cannot frame itself on the model of 
state organization.” ^ 

Oppenheim no longer considers the establishment of a universal 
government to be practically impossible. “Whatever else can be 
urged against a universal federal state and the like, it is at the 
present day no longer a physical impossibility.” Oppenheim 
thus expressly abandons one of the objections against a world 
state which Grotius and many writers after him had raised. His 
opposition to such an organization is based on the “conviction 
that the world-state is in no form practically useful or desira¬ 
ble.” It has been shown above that Oppenheim regarded the 
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division of the world into sovereign states as a necessary, natural 
condition. It now appears that this condition is not natural in 
the sense that it cannot possibly change. It is natural because its 
modification seems to be inconsistent with the ideal situation 
which mankind is expected to realize. Thus Oppenheim declares: 

All proposals for an international executive authority run counter 
not only to the idea of sovereignty, but also to the ideal of interna¬ 
tional peace and of international law. The aim of this development is 
not the coercion of recalcitrant states, but a condition of things in 
which there are no recalcitrant states. ... It is just in this respect 
that the international community of states differs for all time from the 
community of individuals who are united into a state, the latter re¬ 
quiring as ultima ratio executive compulsion on the part of a central 
power, while the former consistently with its nature and definition 
can never possess such a central power.^^ 

Like Laurent, Oppenheim sees in the independence of nations 
an indispensable condition of the progress of mankind.’- As a 
rule, a nation can develop successfully only in a state of its own.’^ 
Oppenheim is convinced that the existence of independent nation¬ 
states is entirely compatible with the realization of unity through 
a steadily improving international legal order. His ideas on the 
advance toward such unity are typical expressions of progressive 
thought. According to him, “the progress of the law of nations 
is conditioned by the growth of the international community in 
mental strength, and this growth in mental strength in its turn 
is conditioned by the growth in strength and in bulk, the broaden¬ 
ing and the deepening, of private and public international inter¬ 
ests, and of private and public morale.” The interests which 
Oppenheim has in mind here arc primarily of an economic na¬ 
ture.’® In his opinion these interests are stronger than the elements 
which tend to obstruct the unity of the international community 
and the perfection of the international legal order. “The economic 
and other interests of states are more powerful than the will of 
the power-wielders of the day.” Moreover, the general adop¬ 
tion of reasonable principles of government is supposed to change 
the conduct of state affairs. Oppenheim believes that modern in¬ 
stitutions make the states so reasonable that, unlike individuals, 
they can live together peacefully without a common government. 
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Just as there will always be individual offenders, so there will always 
be individuals who only yield to compulsion. But states are a different 
kind of person from individual men; their present-day constitution 
on the generally prevalent type has made them, so to say, more moral 
than in the times of absolutism. The personal interests and ambition 
of sovereigns, and their passion for an increase of their might, have 
finished playing their part in the life of peoples. The real and true 
interests of states and the welfare of the inhabitants of the state ha\'e 
taken the place thereof. Machiavellian principles arc no longer preva¬ 
lent everywhere.^’ 

Under these conditions the international community evidently 
can achieve peace and order while it remains a community of 
sovereign states. The freedom to use force, regarded as inherent 
in state sovereignty, docs not imply disturbance of peace and 
order when reason prevails in the international sphere. States 
which are governed in accordance with liberal-democratic prin¬ 
ciples are expected to use their sovereignty to further the reasona¬ 
ble interests of their citi/xns, who, in the positivist’s opinion, are 
themselves not members of the international community. The 
satisfaction of the real interests of the peoples seems to be a^ssured 
when the states, as separate independent units, administer freely 
their internal affairs and regulate by consent matters of common 
concern to all nations. 

The organization which Oppenheim proposes to create for the 
community of sovereign states has no executive functions to per¬ 
form. It has two principal tasks: international legislation and inter¬ 
national administration of Justice. Oppenheim's idea of interna¬ 
tional legislation is based on his concept of lawmaking treaties.^^ 
riiese treaties, distinguished from mere contracts between states, 
are supposed to create international law. If concluded by a great 
number of states, such treaties seem to provide a means of de¬ 
veloping the general legal order of the international community. 
Thus this community appears to be able to fulfill legislative func¬ 
tions. The nineteenth century, however, “introduced interna¬ 
tional legislation only occasionally”; there was no definite di¬ 
rection or method in the application of the legislative procedure, 
and legislative conventions were adopted by only a limited num¬ 
ber of states.^^ Oppenheim suggests that international conferences 



POSITIVISM AND PROGRESSIVISM COMBINED 

of the type of those held at The Hague in 1899 and 1907 be made 
a permanent institution, and that all member states of the inter¬ 
national community be represented at these conferences. In order 
to achieve this aim, all states must conclude an agreement pro- 
x’iding for periodic meetings of the legislative assembly. As a 
result of such an agreement, it will no longer be necessary to leave 
the convocation of a conference to the initiative of one or the 
other particular state. Oppenheim proposes that the states be 
summoned to the meetings by a standing international commis¬ 
sion which would be given the task of preparing carefully the 
legislative work and of carrying out all other business entrusted 
to it by the conference.-" Oppenheim thinks that when these 
measures are adopted, there will “be evolved for the society of 
states a legislative organ corresponding to the parliaments of indi¬ 
vidual states.” Then “it will ... be possible to say that the 
international community has become an actually ors^anized so¬ 
ciety. . . .” 

The activity of international conferences which adopt legal 
rules is regarded as legislative insofar as it constitutes a “conscious 
creation of law in contrast to the growth of law out of custom.” 

But Oppenheim admits that the term “legislation” is used here 
only “in a borrowed sense.” There is an essential difference 
between legislation within a state and international legislation. In 
a national parliament statutes are adopted by a majority vote of 
representatives of the people and the citizens must submit to the 
law enacted in this manner. Because of the principles of sover¬ 
eignty and equality, however, no state can be bound by resolu¬ 
tions of an international conference to which it has not given 
its consent. In the international community majority decisions 
are, therefore, excluded as a method of creating legal rules of uni¬ 
versal validity. The resolutions adopted by a conference must be 
ratified by the states before they can come into force.^*^ The 
process of conscious lawmaking in the international sphere is, 
therefore, in fact only “quasi-legislative.” 

Oppenheim recognizes the difficulties inherent in such a proc¬ 
ess of lawmaking. l ie indicates, however, a method of overcoming 
some of them. He is certain that by avoiding “the inclusion in 



POSITIVISM AND PROGRESSIVISM COMBINED IJl 

a single convention of all the points under discussion” and by 
“dividing the topics of discussion among as many smaller conven¬ 
tions as possible,” it will “always be found possible to secure the 
support of the greater number of states for the regulation of any 
given matter.” In Oppenhcim’s opinion, the principles of sover¬ 
eignty and equality do not prevent a majority of the states assem¬ 
bled at a legislative conference from adopting rules which arc 
to be binding only as far as this majority is concerned. The law 
created in this manner docs not bind the minority which has not 
consented to it. In Oppenheim’s terminology, it is only general, 
not universal^ international law. But Oppcnheim thinks that he 
can find in history proof of the fact that “the general law of 
nations has a tendency gradually to become the universal law of 
nations.” He has, therefore, no doubt that, once conventions 
have been adopted by a majority of the states represented at a 
conference, “in no long time thereafter the dissentient states will 
give in their adherence to these conventions, either in their exist¬ 
ing or some amended form.” Universal acceptance of general 
rules concerning particular topics will finally make it possible to 
consolidate “several smaller laws in a single more comprehensive 
statute.” Thus the aim of the legislative procedure, the creation 
of a body of universal rules, will be achieved. 

Oppcnheim expects the states to collaborate in this way for the 
development of the international legal order because “the nature 
of the case and the conditions of international life call for con¬ 
cessions without which no progress would be practicable.” He 
is obviously convinced that the general or universal rules adopted 
at legislative conferences generally constitute a “forward step” 
in the development of international law.^** The basis of this opti¬ 
mistic assumption is Oppenheim’s belief that these rules will gen¬ 
erally correspond to the true interests of the states, which at the 
same time are interests of the international community. His idea 
is that these interests will compel the states to agree on the regula¬ 
tion of certain matters, and that the states, having become more 
moral than they had been in the past under absolute rulership, 
will not resist the compelling force of their real interests. Not 
all states may always be ready at the same time to recognize the 
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requirements of progressive development, but it appears to Op- 
penheim safe to assume that, once a progressive proposal has been 
made, it will be adopted by a majority of states and will finally 
find umVersal acceptance. What from the viewpoint of particu¬ 
lar states may appear as a concession made to other states will 
ultimately reveal itself as advantageous to the whole international 
community and consequently also to the members which make 
the concession. For the regulation resulting from the compromise 
will correspond to the “nature of the case” and to the “conditions 
of international life.” Thus it can be expected that the rules en¬ 
acted in the process of international legislation generally will have 
a reasonable character, and this reasonable character seems to as¬ 
sure the universal acceptance of these rules. 

The product of conscious lawmaking through international 
conferences is supposed to be positive law, just as sratutes en¬ 
acted by legislative procedures within the various states are posi¬ 
tive law. In Oppenheim’s opinion there is a clear connection 
between the rise of the positivist theory of international law and 
the increasing quasi-legislative activity of the international com¬ 
munity.*® International legislation appears as a means of making 
the international legal order really positive and, to the extent to 
which the legal order acquires a positive character, a positive 
theory of the law of nations seems to become possible and neces¬ 
sary.*® 

When Christian Wolff developed his theory of the volitional 
law of nations, which influenced the growth of the modern theory 
of international law, he regarded it as practically impossible for 
the representatives of all the states of the world to assemble for 
the purpose of adopting rules of universal validity.*^ He, there¬ 
fore, conceived of a system of international law which, supposedly 
positive, in fact was derived from the states’ presumed consent 
to rules of reason adapted to the conditions of human life. In mod¬ 
ern times, meetings of the delegates of all states have become possi¬ 
ble. At the second Hague Peace Conference forty-four countries, 
the great majority of all fully sovereign states, had been repre¬ 
sented. The international community now seems to have become 
capable of establishing for itself positive rules, based on the actual 
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consent of all states, and of building up gradually a complete body 
of positive international law. 

The quasi-legislative procedure appears to be appropriate not 
only for the regulation of matters that have not been governed 
by any legal rules but also for giving customary law a more pre¬ 
cise form. So long as there are no universally binding conven¬ 
tions, the positivist has to regard custom as the only source of 
universal international law. But the contents of customary law 
are frequently not clear. The quasi-legislative procedure seems 
to make it possible eventually to effect a comprehensive codifica¬ 
tion of the whole law of nations wliich will result in a clear formu¬ 
lation of all its rules. Oppenheim thinks that the time is not yet 
ripe for such a codification,'** but he evidently regards it as the 
ultimate goal of conscious lawmaking in the international sphere; 
for the purpose of international legislation, as conceived of by 
Oppenheim, is not merely the adoption, by as many states as 
possible, of multilateral conventions covering isolated matters of 
an international nature. Its real purpose is “the clear enunciation 
of legal rules for all international relations —that is, the crea¬ 
tion of a precise, complete, and coherent system of universal inter¬ 
national law. The previous analysis of Oppenheim’s positivist 
theory has disclosed the difficulties which the positivist had to 
face in his attempt to demonstrate, by strictly po.sitivist methods, 
the systematic unity of the international legal order, which was 
supposed to depend on customary principles. When international 
legislation and codification have reached their goal, then the prob¬ 
lem of the systematic unity of the law of nations will find its 
solution on the basis of indubitably positive rules. International 
law is expected to become as positive as the internal law of the 
national communities. 

The international legal order, supposed to result from the legis¬ 
lative activity of the international community, however, would 
obviously be a positive law of a particular kind, a positive law 
raised to the level of a law of reason. It has been seen that the 
success of the quasi-legislative procedure depends on the com¬ 
pelling force of reason and of reasonable interests. This force 
alone can assure the constant unity of decision which is required 
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for the continuous development of international law through 
unanimous agreements. Oppenheim’s whole concept of interna¬ 
tional quasi legislation is based on the assumption that the rules 
adopted through the lawmaking procedure will correspond to 
the reasonable interests of the states and of the international com¬ 
munity. In this sense they will be standards of reasonable conduct. 

The international law of the future, as conceived of by Oppen- 
heim, tlierefore, would combine the characteristics of a positive 
law with those of a law of reason. Such a combination had already 
appeared in Wolff’s theory of the volitional law of nations. But 
in this case it had an entirely different character. Wolffs voli¬ 
tional law showed the typical deficiencies of both the law of 
nature and of positive municipal law. As a law ascertainable only 
through deduction it lacked the precision and effectiveness of 
municipal law, while as a law adapted to existing conditions— 
that is, to the intellectual and moral weakness of human beings— 
it did not possess the elevated character of the strict law of nature. 
Oppenheim’s concept of the international law of the future is de¬ 
termined by the progressive idea that the individual state is acquir¬ 
ing the rational qualities of the ideal man who is motivated solely 
by his real, reasonable interests. The rules on which states, as 
essentially reasonable beings, actually agree can be supposed to 
combine the best elements of a law of reason with those of posi¬ 
tive municipal law. On the one hand, the future international 
law would form a body of rules as authoritative, precise and 
clearly defined as the statutes of a national community. On the 
other hand, this law would have the particular dignity of a true 
law of reason.^^* 

Unlilce the natural law as conceived of by Grotius and his fol¬ 
lowers, the future law of nations would, of course, not be a set 
of eternal rules deduced by the scholar from the nature of man 
but a legal order consciously created in accordance with the con¬ 
ditions of the world, which are subject to changes in the course 
of history. The historical development, however, is expected to 
be invariably progressive and to lead mankind steadily nearer to 
the goal of complete correspondence between the conduct of 
state affairs and the natural interests of the peoples. Adaptation 
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of the legal order to the existing situation, therefore, does not 
mean, as in the case of Wolff’s volitional law of nations, con¬ 
formity to a state practice of doubtful moral value. The growth 
of the new law of nations is supposed to be determined by condi¬ 
tions wltich reflect mankind’s advance toward increasing reasona¬ 
bleness and perfection. 

The reasonable character of the rules adopted by the interna¬ 
tional community seems to assure their voluntary observance by 
the states which have freely consented to be bound by these rules. 
The international law of the future, therefore, can be expected 
to be as effective as the internal law of the states. In his treatise 
on Inteniational Litu\ Oppenheim declares that since the law of 
nations cannot be enforced in the same manner as municipal law, 
it is inevitably weaker than this law.^‘ The progressive develop¬ 
ment of the law of nations is not expected to change the character 
of the international community in such a way that it can enforce 
its law like a state. As far as its organization is concerned, that 
community therefore is to remain weak. But this weakness does 
not seem to imply that international law will never be properly 
observed. From the progressive viewpoint, it appears possible to 
a.ssume that states will act in accordance with their legal rights 
and duties once they know exactly in every concrete case what 
these rights and duties are. As a method of clearly determining 
the law, administration of justice appears to be necessary in addi¬ 
tion to international legislation. Oppenheim, therefore, considers 
international administration of justice as an cs.sential part of the 
suggested organization of the international community. Although 
he asserts that law can exist without official administration, he 
recognizes that “in the long run, no highly developed legal society 
can dispense with it,” *- because it “gives law the certainty that 
its authority will in every case obtain operative effect.” 

The first Hague Peace Conference had resulted in the creation 
of the Permanent Court of Arbitration. The states which decided 
to set up this institution recognized arbitration as the most effi¬ 
cacious, and at the same time the most equitable, means of decid¬ 
ing disputes of a legal character, and in particular disputes regard¬ 
ing the interpretation and application of international treaties.'*’’ 
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The Permanent Court of Arbitration was intended to facilitate 
the use of the arbitrative procedure. It was, however, not a court 
in the proper sense of the term. The persons appointed as mem¬ 
bers were enrolled on a list from which the parties to a dispute 
selected in every particular case a number of arbitrators who 
were to form the arbitral tribunal. In Oppcnhcim’s opinion, the 
creation of the Court of Arbitration has been of the greatest im¬ 
portance as far as the development of international law and of 
international organization is concerned. But he considers this 
institution alone insufficient as an instrument of administration of 
justice in the international community. He considers it necessary 
to establish a real court of justice in addition to that institution.^'* 

According to Oppenheim, there are the following differences 
between administration of justice through a court of justice and 
the arbitral procedure. ‘‘An arbiter, unless the terms of the refer¬ 
ence otherwise provide, decides ex aequo et hono^ whilst a judge 
founds his decision on rules of law and is only applied to on legal 
issues.” Arbitral tribunals “have in view a compromise rather 
than a genuine declaration of law.” Furthermore, “it is a funda¬ 
mental part of the idea of arbitration that in every case the choice 
of the arbiters as men in whom the parties have confidence should 
be left to the parties themselves, whilst it is fundamental in the 
conception of a court that it is once and for all composed of judges 
appointed independently of the choice of the parties and perma¬ 
nently lo adjudicate upon matters of law.” 

Because of the tendency of arbitrators “to furnish ... a deci¬ 
sion which is as far as possible satisfactory to both parties,” '*** 
there is in arbitration an element of political compromise which 
is incompatible with administration of justice in the strict sense 
of the term. Only a real court can fulfill the tasks of international 
administration of justice. Alorcover, the composition of a real 
court and its duty to base decisions exclusively on legal rules ap¬ 
pear to secure continuity of jurisprudence, which can be expected 
to further the growth of international law."’** In Oppenheim’s 
opinion, “nothing can heighten the respect in which international 
law is held more than the existence of a real international court.” 

He therefore regards the establishment of such a court as indis- 



POSITIVISM AND PROGRESSIVISM COMBINED 177 

pensable, and he evidently hopes that, once it is set up, decisions 
by this court will gradually become the normal way of solving 
differences between states. 

Oppenheim docs not propose to eliminate arbitration as a 
method of settling international disputes. He thinks that there 
are cases for the solution of which an arbitral award is more ap¬ 
propriate than a decision on strictly legal grounds. He therefore 
wishes to preserve the Permanent Court of Arbitration besides 
the proposed court of justice, and he suggests that the parties to 
a dispute should be free to choose between these two institu¬ 
tions.''- Thus, he hopes, every dispute that cannot be settled by 
other peaceful methods will be solved by a body of impartial 
persons, either by an arbitral tribunal or an international court. 
Oppenheim does not accept the idea that there are differences 
between states which, because of their character, cannot be solved 
at all by an international tribunal. That idea had found expression 
in a number of arbitration treaties concluded in the first years of 
the twentieth century. These agreements provided for settlement 
by arbitration of disputed legal questions, but only insofar as these 
questions did not touch the vital interests, the independence, or 
the honor of the parties. These factors were supposed to give the 
dispute a political character. It was, therefore, assumed in these 
agreements that there was a special category of legal disputes 
which were to be settled by arbitration, but there seemed to be no 
objective criterion of the legal or political nature of a conflict. 
The fact that the vital interests, the independence, or the honor 
of the parties were involved was .supposed to make a dispute po¬ 
litical, even when it was primarily concerned with questions of 
legal interpretation. Every conflict, therefore, was potentially 
political, and when it had actually become political, the dispute 
appeared to be absolutely unsuitable for submission to an inter¬ 
national tribunal and, in fact, for any other solution than one 
arrived at on the basis of the relative political strength of the 
states concerned. The idea, however, that with regard to every 
dispute certain factors could exclude the possibility of a legal 
decision was hardly compatible with the progressive concept of 
the international legal community. According to the progressive 
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idea, the true interests of a state could not be in conflict with the 
general interest of the international coininunity, which required a 
peaceful solution of international conflicts. Considering the ques¬ 
tion from the progressive viewpoint, Oppenheim cannot sec any 
reason why states should not become accustomed to having all 
their disputes decided by an international tribunal. “The man 
who is not a victim to prejudice asks the reasonable question, why 
should viral interests and the independence and honour of states 
necessarily be withdrawn from the domain of judicial decision? 
If individuals in a state submit themselves to the judge’s sentence, 
even when their vital interests, their honour, their economic in¬ 
dependence, aye, and their physical existence are in issue, why 
should it be impossible for states to do the same?” The ideal 
condition, as conceived of by Oppenheim, is reached when there 
exists an international court and when this court applies “the rules 
of the law of nations to disputed cases in the same way in which the 
courts of a state apply the rules of municipal law to disputed cases 
arising within the state.” 

In the absence of organized compulsion, the success of interna¬ 
tional administration of justice ultimately depends on the willing¬ 
ness of the states to submit their disputes to the court of justice. 
Oppenheim docs not expect any serious difficulties to arise in this 
respect. “Any one who contemplates international life and the 
relations of states to one another, without prejudice and with 
open eyes, will see quite clearly that, when once there exist inter¬ 
national courts, states will voluntarily submit a whole scries of 
cases to them. These will, at first, admittedly, be cases of smaller 
importance for the most })art, but in time more important cases 
will also come to them, provided that the jurisprudence de¬ 
veloped in them is of high quality, and such as to give states a 
guarantee for decisions at once impartial and purely jural and free 
from all political prepossessions.” It seems possible to expect 
that the states will be irresistibly compelled by their interests to 
submit their disputes to the court. For the “peaceable adjustment 
of state disputes is in the interests of the states themselves” because 
“war is nowadays an immense moral and economic evil even for 
the victor state.” ''*** Oppenheim admits that the creation of an 



POSITIVISM AND PROGRESSIVISM COMBINED 


>79 

international court is an “unheard-of experiment.” But he 
thinks that this experiment should not be delayed by “petty con¬ 
siderations based on the weakness of humanity and doubts as to 
the sincerity of the efforts of states to submit themselves volun¬ 
tarily to international tribunals.” •'*'* 

If it is possible to assume that states will voluntarily submit 
their controversies to an international court, then they can also 
be expected voluntarily to accept the court’s decisions. Oppen- 
heim is convinced that the same interests which compel the states 
to submit their disputes to the court will compel them to respect its 
awards."® Organized compulsion of the type used within a state 
for the execution of a court’s decisions is not only unnecessarv 
but would also be incoasistent with the nature of the international 
community and with the fundamental principle of national sov¬ 
ereignty “so long as no other power is entrusted with the execu¬ 
tion of the awards of the international tribunal—that is to say, so 
long as submission to any such award rests always and entirely on 
the voluntary submission of the state concerned.” 

If, however, it happens that a .state refuses to accept an award 
of the court, then, Oppenheim thinks, all .states which took part 
in the court’s establishment have the right to intervene.®* He 
evidently assumes that in such a case the states will act in their 
own reasonable interest, which coincides with the interest of the 
international community in the peaceful settlement of disputes. 
Oppenheim obviously does not consider compulsion of this type 
to be incompatible with the sovereignty of the state which has 
not accepted the award. But the future organization obviously 
can work satisfactorily only if the necessity of compulsion 
gradually disappears. 

The success of the international organization suggested by 
Oppenheim ultimately depends on the voluntary observance by 
the states of reasonable rules of conduct. International legislation 
and administration of justice are supposed to make the interna¬ 
tional community similar to the national community as far as 
peace, security, and the reign of law are concerned. But inter¬ 
national legislation is only qua.si legislation, and international 
administration of justice differs from national administration 
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of justice as much as quasi legislation differs from real legisla¬ 
tion. In the absence of a central authority with power to enforce 
its decisions^ the institutions of which the future international 
organization is to consist can serve no other purpose than that of 
making it easier for the member states to follow a reasonable 
course of behavior. Periodical quasi-legislative conferences arc 
supposed to offer the states an opportunity for arriving at uni¬ 
versal agreements on rules corresponding to the reasonable in¬ 
terests of all peoples. The existence of international tribunals is 
expected to facilitate the voluntary observance of the reasonable 
principle which prescribes the peaceful settlement of interna¬ 
tional disputes. 

Oppenheim assumes that, as the result of continuous legislation 
and administration of justice, die international community will 
become steadily more legal and correspondingly less political in 
character. The conditions are supposed to change which have 
made the law of nations “rather a diplomatic than a legal branch 
of knowledge.” Diplomacy is concerned with politics; po¬ 
litical activities are motivated by consideration of power and 
expediency, and therefore seem to have a character of arbitrari¬ 
ness. Oppenheim evidently believes that this element of arbitrari¬ 
ness will gradually disappear when more and more matters of in¬ 
ternational concern become legally regulated. 

In his description of what he considers the existing law of 
nations, the freedom of political action which the states enjoy by 
virtue of their sovereignty Is emphasized to such an extent that 
the existence of a coherent system of legally binding interna¬ 
tional rules appears to be questionable. The principle of sov¬ 
ereignty seems to be inconsistent with the concept of a precise 
and completely binding international law. For sovereignty is 
supposed to give a state the right to disregard the fundamental 
rules of that law whenever the state itself considers observance 
of these rules to be incompatible with its essential national in¬ 
terests for the protection of which it is exclusively responsible. 
When, however, because of their increasing reasonableness, the 
states generally recognize what their true interests are and when 
they are inclined to use their freedom of action only in a man- 
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ncr consistent with these interests, then sovereignty docs not 
appear to constitute an obstacle to the firm establishment of the 
rule of law in the international sphere. Through international 
legislation and codification the sovereign states can be expected 
eventually to build up a comprehensive and coherent body of 
positive international law which will precisely determine the 
course of action to be adopted in every concrete case and, there¬ 
fore, will leave no room for arbitrary political activities. 

At the beginning of the twentieth century, progressive stu¬ 
dents of international law were convinced that the sphere of 
international politics was steadily transforming itself into a sphere 
of international law. A few years before Oppenheim’s study on 
The Future of International Law was published, O. Nippold, 
for instance, observed that a new international law was develop¬ 
ing which had an essentially nonpolitical character.®^ He found 
evidence of this law in the increasing number of multilateral 
agreements regarding matters of a nonpolitical nature. In the 
past, international agreements had been mostly treaties of peace 
and alliances which were predominantly political. In Nippold’s 
opinion, however, political matters did not lend themselves easily 
to legal regulation. Rules concerning such matters necessarily 
were themselves more political than legal, and political affairs in 
fact belonged to the domain of the states’ foreign policy rather 
than to the sphere of international law. Thus the older interna¬ 
tional law actually was nothing but an instrument on which the 
politicians used to play.^'^ The growth of a real legal order in 
the international community appeared, therefore, to depend on 
the increasingly nonpolitical character of the relations between 
states. It was supposed that there existed matters which by their 
nature were nonpolitical and that these matters were bound to 
become more and more important in the international sphere. 

Considering the development of international law from a simi¬ 
lar viewpoint, Oppenheim expects this law to grow until it gov¬ 
erns the international community in the same manner in which 
the national community is governed by municipal law. There is, 
however, in his concept an essential difference between inter¬ 
national and municipal law as far as the importance of political 
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factors and their relationship to the legal order are concerned. 
While in the past there appear to have been in the international 
sphere less law and more unrestrained political activity than 
within the state, the ideal goal of the progressive development 
can be reached only if in the international community the po¬ 
litical element becomes less important than it is in the national 
community. 

From the time when the idea of a law binding upon independ¬ 
ent states was first developed, these states, in their relation to the 
international community, have frequently been compared to the 
citizens of a national community. In this analogy, which ob¬ 
viously influenced Oppenheim's way of thinking, the states ap¬ 
pear in the role of private citizens who establish legal contacts 
with one another, and the international legal order is similar to 
private law in the sense of a law regulating the private relations 
between citizens and defining their rights and duties arising from 
such relations. Rules of private law were in fact extensively used 
to formulate, by analogy, principles of international law. Pri¬ 
vate law, however, constitutes only one part of the legal order 
of a state. There exist also legal rules concerning the relations 
of individuals with the state and, especially, rules regarding the 
organization and conduct of government. These rules, constitut¬ 
ing the body of public law, regulate to a large extent matters of 
a political nature. To that extent the pur})ose of the legal order 
is to control political activity which in itself is recognized as 
legitimate. In the modern state the process of lawmaking itself 
is characterized by political struggle carried on in accordance 
with legal rules which guarantee an orderly procedure. The par¬ 
ticular character of a national legal order is determined by po¬ 
litical decisions arrived at through legally defined processes. In 
the international organization, as conceived of by Oppenheim, 
there exists no public law because there can be no political activi¬ 
ties as they are carried on within a state. 

Unlike the state, the international community, even when or¬ 
ganized, is not a political body. It does not have a policy of its 
own in the same sense as the state has a policy. There is, there¬ 
fore, in that community no room for political struggle regarding 
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the formation and execution of such a policy. In the absence of 
a central government the international organization cannot con¬ 
trol political activity aimed at the maintenance or acquisition of 
power and its use for securing particular advantages for an in¬ 
dividual state. The ideal which is expected to be realized in the 
future, therefore, is not legal regulation of political action but 
rather the complete absence of politics from a sphere which has 
always been the particular field of political activity. 

The international organization provides merely a machinery 
designed to facilitate such reasonable behavior as is necessary for 
maintaining harmony between independent political bodies. Such 
an organization can be expected to fulfill its tasks only if the in¬ 
ternational community is kept together by the nonpolitical in¬ 
terests of its members. According to Oppenheim, “much, if not 
all, depends on whether the international interests of individual 
states become stronger than their national interests, for no state 
puts its hand to the task of international organization save when, 
and so far as, its international interests urge it more or less irre- 
.sistibly to do so.” The struggle between international and 
national interests obviously implies a conflict of viewpoints 
regarding the best way of satisfying a state’s interests: the inter¬ 
national, reasonable, legal viewpoint on the one hand, and the 
national, political viewpoint on the other. International interests 
appear to become stronger than national interests when the force 
of circumstances compels the individual states to realize that an 
increasing number of interests can be better satisfied by a rea¬ 
sonable regulation acceptable to all other stares than by isolated 
action motivated by the selfish desire for immediate special ad¬ 
vantages; “national chauvinism, to which the existence of a law 
of nations is hateful, and which represents unlimited national 
self-seeking” is one of the most serious obstacles to progress. It 
makes international conflicts unavoidable and prevents their 
settlement by judicial authorities.®^ The international organiza¬ 
tion of the future is not intended to deal with problems arising 
from policies motivated by selfish national interests; its function¬ 
ing depends on the disappearance of such policies. 

In addition to national chauvinism, Oppenheim mentions 
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among the obstacles to progre^ the fact that “individual states 
are subject to a perpetual process of evolution, and thereby to 
perpetual change. . . . No state is permanently assured against 
l)rcalv-up, and if is the break-up of existing slates and the rise of 
new states that threaten the permanent organization of the in¬ 
ternational community of stares witii danger.” These political 
events are dangerous for the international organization because 
tJie organization has no means of coping with them. To Oppen- 
beim this sitiuirion seems to be of particular importance because 
the perpetual change in the condition of states necessarily results 
in the instability of “the political equilibrium, on which the whole 
law of nations tests.” The idea that certain power combina- 
tvons constitute the extralegal basis of the international legal order 
seems to be more or less consistent with the character of the 
present law of nations as Oppenheim describes it in his treatise 
tm International Law. But one may have assumed that Oppen¬ 
heim considers these political elements to be important only in 
an early phase of the development of international law. It is ob¬ 
vious, however, that actually he does nor expect any change in 
this respect; in his opinion, the international law of the future 
will also depend on the existence of a balance of power. This 
opinion evidently conflicts with his general concept of the fu¬ 
ture law of nations and of the forces which support it. The 
political equilibrium presupposes “natural jealousy” between 
states and antagonistic political interests. These interests are 
fundamentally different from the reasonable interests which, 
uniting the peoples of the world, are expected to compel the 
states to create a universal law and to submit their disputes to 
tribunals even when their very existence is in issue. Oppenheim 
clearly recognizes the difficulties arising from the fact that the 
international organization and the international legal order have 
no control over the political conditions on which their effective¬ 
ness is supposed to depend. He hopes that these difficulties will 
eventually be overcome. According to his own concept of 
})rogress, however, this hope can be regarded as justified only if 
it is possible to assume that political factors, and especially the 
balance of power, will gradually lose their importance. 
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Politics csnnot completely disappear from the international 
sphere so long as the international legal community is not uni- 
versal. According to Oppcnhciin’s posirivist doctrine, full mem¬ 
bership in that community is limited to civilized states, and the 
relations between nicnibcrs and states outside the comnwwVuy 
are not, not ccnn\dete\y, regulated V>y ‘mtev\vat'uma\ Vaw. 
Progress, Itowever, is supposed to inaAvc un\versa\ tV\e type oi 
civilization which is a condition of memV^evsWvp.'*^* TVwis it may 
l)c hoped that the international law of the fviture \vi\l accpiire 
world-wide validity in the course of history. 

The progressive development of the law* of nations is sup¬ 
posed to modify the role of the science of international law. For 
a long time, according to Oppenheiin, the law of nations had 
been essentially a book law formulated by scholars. The natural- 
law concept had decisively influenced the growth of that law*. 
Now inrernational legislation and codification, together with 
international administration of justice, arc expected to make in¬ 
ternational law so positive that, just as municipal law, it wiW 
present itself to the scholar as an independently existing oh’^ect 
of scientific investigation; he no longer will have an opportunity 
to determine its contents according to his own concept of justice 
and reason. 

The possibility of such a development, howctxr, is still a theo¬ 
retical problem which is to be solved by the scholar. Oppenheim 
declares that the progress of international law depends to a great 
extent upon whether the legal school of international jurists, 
which “desires International Law to develop more or less on the 
lines of Municipal Law,” prevails over the diplomatic school, 
which “considers International Law to be, and prefers it to re¬ 
main, rather a body of clastic principles than of firm and precise 
rules.” General adoption of a theoretical concept here appears 
to be a condition of progress. The two schools obviously rep¬ 
resent different theories regarding the character of international 
law and the possibility of its future development. The concept 
of the “legal school” is that of the progressive positivist who be¬ 
lieves to have proved that there exists a positive legal order gov¬ 
erning the intercourse between independent states and that, 
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through an organization which leaves the states’ independence 
intact, the international legal order can become similar to a sys¬ 
tem of positive municipal law. The positivist’s theory of the 
existing Jaw of nations, however, actually is based on ideas bor¬ 
rowed from the natural-law school, and his progressive vn’ews 
regarding the future development of that law rest on the as¬ 
sumption that there exist standards of reason which will guide 
the states in the conduct of their affairs. Thus, thinking in terms 
of natural law in fact determines the concept of the future as 
well as of the present condition of the supposedly positive law 
of nations. 

In Oppenheim’s opinion, the first Hague Peace Conference 
has marked the beginning of the development leading to the 
firm establishment of the universal rule of law.’’’ It is difficult to 
derive from his writing a clear idea as to the time in the future 
when the goal of this development will be reached and an in¬ 
ternational organization of the type suggested by him will be 
able to work successfully. In this respect, cxprc.ssions of un¬ 
bounded optimism alternate with skeptical remarks emphasizing 
the slowness of progress. But the general trend of mankind’s 
advance appears to be clear. In the concluding sentence of his 
study on The Future of International Lav,', Oppenheim says: 
“we must move onward, putting our trust in the power of good¬ 
ness, which in the course of history leads mankind under its 
propitious guidance to ever higher degrees of perfection.” 
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THE FIRST WORLD WAR AND THE RISE OF 
THE LEAGUE OF NATIONS 


The first world war seemed absolutely to disprove the ideas 
of all those who had put their trust in the power of goodness. 
Neither this power nor that of reason, which was supposed to 
demonstrate the universal advantages of peace, had been able to 
prevent the outbreak of the conflict. Economic factors had failed 
to bring about unity between civilized states. On the contrary, 
these factors had strengthened the political antagonism existing 
in the world. The growing tension had finally resulted in a war 
which seemed to constitute the general triumph of passion over 
reason. 

But in the course of the war the conflict appeared to acquire 
a definite meaning which made it possible to interpret the struggle 
in the light of the progressive pattern of thought. 7 'he war was 
considered to have been started by the Central Powers, whose 
policy was dominated by a spirit of aggression and conquest. 
It was thought that these powers had followed such a policy 
because of their imperfect fomi of government. Germany par¬ 
ticularly seemed to have been subject to autocratic rule and to 
have been dominated by a small group of ambitious men who 
were able to deceive their own people.' Austria-Hungary’s in¬ 
ternal situation appeared to have been characterized by the op¬ 
pression of nationalities which wanted to be free from foreign 
rule. The assassination of the Archduke Franz Ferdinand, the 
immediate cause of the outbreak of the war, was an event di¬ 
rectly connected with the struggle for freedom of oppressed 
nationalities. Disregard of the nationality principle and autocratic 
government, two factors which progressive thinkers always had 
regarded as obstacles to pennanent peace, seemed to have dem- 
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onstrated their evil effects beyond any doubt.- The optimistic 
view of prewar thinkers who had assumed that reasonable condi¬ 
tions of government had already been realized, or would be 
gradually realized in a manner of orderly progress, had proved 
incorrect. But it seemed possible to expect that the victory of 
the Allies would bring about such conditions once and for all 
and that thus the war would prepare the way for permanent 
peace. The idea that a last catastrophe precedes the fulfillment 
of the expectations of a better world is a characteristic element 
of millennium dreams. In the same sense the millennium prom¬ 
ised by the apostles of progress could be thought of as the goal 
of a struggle which was to be the last war, waged for the final 
elimination of autocracy and oppression. Its dimensions, which 
made it possible to speak of a world w'ar, lent to the conflict the 
world-wide significance which was necessary to make it appear 
as a decisive turn in the history of the human race. 

In the course of the war more and more states had joined the 
countries first engaged in the conflict with the Central Powers, 
until these were confronted with an overwhelming combination 
of power. If the global conflict were regarded as the result of an 
act of aggression committed in a spirit of conquest against some 
members of the international community, the gathering of 
stronger forces against the aggressors could appear as a mani¬ 
festation of the solidarity of mankind: “the conscience of man¬ 
kind was shocked by what Germany did.” •* In the face of the 
wrong done to some of its members, practically the whole inter¬ 
national community seemed to have reacted spontaneously, be¬ 
cause the whole community was interested in the defeat of the 
disturbers of the peace and in the extermination of the forces 
which made a lasting world order impossible. Particularly, the 
participation in the conflict of the United States could be inter¬ 
preted as an action undertaken in the general interest, for the 
“salvation of mankind,” rather than in the immediate national in¬ 
terest of this country.* From this point of view the war was not 
only waged for just cause by those allied against Germany and 
her satellites, but it was also a common action undertaken by the 
international community as a whole in the general interest which 
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was affected by the disturbance of the peace resulting from ag¬ 
gression and conquest. By waging a victorious war against the 
aggressors, the civilized world enforced its fundamental rules 
of conduct. Thus the great conflict no longer appeared as a 
meaningless struggle between two groups of states for the main¬ 
tenance or acquisition of power. On the side of the Allies the 
war seemed to have a definite meaning in the light of the pro¬ 
gressive concept of the global community.® While in itself the 
war was a catastrophe, it appeared to be a means of overcoming 
the last obstacles which in the past had prevented the mainte¬ 
nance of general peace and order, and, although it had disrupted 
the unity of the world, it could he regarded as evidence of the 
solidarity of the greater part of mankind, which was opposed to 
\t'ar and aggre.ssion. 

The World ^^'ar, however, .seemed also to have demonstrated 
that an international organization w^as required for the mainte¬ 
nance in the future of a lasting peace based on the solidarity of 
the peoples of the world. At the outbreak of the war Germany 
did not foresee the reaction which her policy of aggression and 
conquest w'as to provoke. It seemed possible to argue that peace 
could have been preserved in 1914 if there had been an inter¬ 
national forum which, after an open discussion, would have ejc- 
prc.ssed the world’s opinion regarding the conflict and its causes. 
In the speeches delivered on his svestern tour in September 1919, 
President Wilson constantly expressed the view that the war 
would have been av^erted if the conflict had been submitted to an 
international conference.'’’ He assumed that public discussion of 
the German case would have shown that it was a bad case; in 
the face of general disapproval, Germany would not have exe¬ 
cuted her plans.'^ She w^ould certainly not have dared to start the 
war if she had known that the world would use its combined 
forces against her.* To secure a lasting peace after the catas¬ 
trophe, an international organization with a permanent machin¬ 
ery for the .settlement of international disputes seemed therefore 
to be indispensable. The member states w’cre to be bound, before 
going to war, to submit every conflict either to settlement by 
an international tribunal or to inquiry by a permanent body of 
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the organization. Force was to be used against any member that 
disregarded this obligation. Just as within the individual state or¬ 
der and security ultimately seemed to depend on the combined 
strength of the citizens, so the combined strength of the members 
of the global community appeared to be required to maintain 
the peace of the world. 

The methods traditionally used for the preservation of peace 
had proved to be not only worthless but also dangerous. F,x- 
perience seemed to have shown that the balance of power result¬ 
ing from a system of alliances always was of a precarious nature 
and that the efforts to establish and to maintain such a balance 
inevitably led to war. Power combinations within the global 
community led to the formation of hostile blocs with antagonis¬ 
tic political interests. Such combinations were, therefore, in¬ 
compatible with the principle of unity which was to govern the 
new world order. Only combined action, which could be re¬ 
garded as being undertaken on behalf of the whole world com¬ 
munity under the guidance of the public opinion of mankind, 
seemed to be consistent with that principle.*' An international 
organization providing for such action was supposed to produce 
conditions of security comparable to those existing witliin a 
state. 

The similarity between the national communities and the 
global community, however, was not to be complete. The new 
organization was not intended to transform the world into a 
superstate. The international sphere, therefore, was not to lose 
the particular character which had always distinguished it from 
the domain of the states. The structure of the global community 
as a community of independent states remained essentially un¬ 
changed. But the spirit of international cooperation, which was 
to govern the new organization, was expected to change funda¬ 
mentally the nature of the relations between independent states. 
Before the war, state practice in general had been neither reason¬ 
able nor moral. It was believed, however, that the war had 
brought about a decisive change in the moral condition of the 
world. The common fight for the cause of democracy and peace 
was supposed to have given the moral forces of the world a new 
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impulse which was expected to outlast the war and to raise man¬ 
kind permanently to a higher level of morality than that which 
had prevailed in 1914. The horrors of modern warfare appeared 
to have convinced the peoples, as well as the governments, that 
the old type of policy which had led to such a catastrophe was 
to be definitely abandoned. A fundamental change of mind 
seemed to have taken place throughout the world.'® It could, 
therefore, be hoped that in the future the behavior of states 
would be governed by standards of conduct entirely different 
from the principles which had been followed before. According 
to Wilson, the new spirit had manifested itself in the drafting of 
the conditions of peace. He declared that the peace treaty was “a 
people’s treaty” and the first people’s treaty ever concluded.'^ 
The statesmen who drafted it had realized that “they did not 
have the right to follow the line of any national advantage in 
determining what the settlements of the peace should be, but 
that they were the servants of their people and the servants of 
the people of the world.” “For the first time in the history 
of international consultation men [had] turned aw'ay from the 
ambitions of governments and (had] sought to advance the for¬ 
tunes of peoples.” They had “turned away from all those older 
plans of domination and sought to lay anew the foundations 
for the liberty of mankind.” Thus the peace settlement was 
the “first attempt ever made by an international congress to sub¬ 
stitute justice for national advantage.” These statements may 
not constitute a correct description of the peace negotiations. 
But they express in a typical manner the new spirit which was 
supposed to have come into the world and which was to de¬ 
termine the work of the League of Nations, whose Covenant was 
incorporated in the peace treaties. 

Before the war the policy of national selfishness seemed to 
have found its theoretical justification in the concept of sov¬ 
ereignty, which the science of international law had developed 
under the influence of the positivist school.'® Of particular im¬ 
portance in this connection was the sovereign states’ freedom to 
go to war whenever they pleased. W^hatever the progressive 
positivists’ views regarding the law of the future might have 
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been, they had made it clear that the existing general law of na¬ 
tions did not restrict the freedom of the states in this respect. It 
was commonly believed that German theorists were particularly 
responsible for the development of the concept of unrestricted 
and irresponsible sovereignty and that that concept had deci¬ 
sively influenced Germany’s policy which had finally resulted in 
the great conflict. The World War taught mankind that such 
a concept was incompatible with the peaceful development of 
the human race. It was not felt simply that it had become neces¬ 
sary' to replace some previously' valid legal rules, which had 
proved unsatisfactory, with new and better provisions. It was 
rather assumed that the whole prewar theory regarding the legal 
relations between states had been incorrect and that the war had 
brought to light the true principles of international conduct 
which ought always to have been observed. 

These true principles were in fact not new. The fundamental 
principle of the new legal order was the rule that states should 
not go to war without having tried peaceful methods for the 
settlement of their disputes. The analysis of Wolff’s natural-law 
theory has shown that this rule had its origin in the natural- 
law doctrine. The new tendencies of the theory of international 
law clearly implied a general return to natural-law ideas. It was 
a return not only to Wolff but, beyond him and Pufendorf, 
to Grotius, the “father of international law.” Pufendorf’s and 
Wolff’s theory, which represented the .states as single persons 
coexisting in a condition of natural liberty, had resulted in a con¬ 
cept which strongly emphasized the states’ independence of one 
another and their interest in their own preservation and welfare. 
Its pronounced individualistic elements distinguished this con¬ 
cept, which decisively influenced the later development of the 
science of international law from Grotius’ theory of the com¬ 
munity of mankind—a theory which stressed the idea of uni¬ 
versal unity and solidarity. Insofar as the World War seemed to 
have demonstrated the existence of world-wide solidarity, it ap¬ 
peared possible to say that Grotius’ spirit had become manifest 
since August 1914.*® It was to become the spirit of the new or¬ 
ganization, the spirit of Geneva. The organization was not in- 
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tended to deprive the states of their independence. But it was 
assumed that in the future sovereignty somehow would have 
to be exercised in a less rigid and exclusive manner and that the 
new international legal order would determine the rights and 
duties of the states in accordance with their close interdepend¬ 
ence and with their needs of mutual assistance and cooperation. 

Grotius’ idea of universal solidarity seemed to have found 
clear expression in his theory regarding war as a means of en¬ 
forcing the universal law. As far as law enforcement in the global 
community was concerned, the similarity between Grotius’ con¬ 
cept and the ideas underlying the new world regime appeared 
to be particularly evident. Grotius regarded the ruler of an 
individual state as entitled to use force for the maintenance of 
the universal legal order, even when his own interest was not 
directly affected by the breach of law. An unlawful act was 
to be recognized as such by all members of the global com¬ 
munity. There was therefore no neutrality—^tliar is, no impar¬ 
tiality in the case of an action undertaken for the punishment 
of a violation of the universal law. While everyone was author¬ 
ized to support such an action, nobody was allowed to help the 
wrongdoer; not even a previously concluded treaty of alliance 
could give a state the right to assist another state whose cause 
was not just. Thus, universal solidarity was the basis of a method 
of law enforcement which made the global community appear to 
be similar to a state insofar as the universal law was enforced by 
persons who could be regarded as the community’s agents. It 
is not necessary to explain to what extent it was possible to 
regard this theory as a model of the new regime to be established 
after the World War. 

Under the new regime, however, only those rules were to be 
enforced which limited the states’ freedom to go to war. It was 
assumed that, if peace were preserved, all other problems arising 
in the international community could be solved satisfactorily. 
The organization to be set up after the World War was designed 
to offer the states the opportunity of settling disputes which were 
not submitted to international tribunals—that is, of disputes of 
a political nature. Sanctions were regarded as necessary only if a 
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state went to war in disregard of certain definite rules regarding 
the prevention of war. The application of this criterion of un¬ 
lawful conduct seemed to make it possible for the states to ar¬ 
rive at a uniform judgment regarding the applicability of sanc¬ 
tions in a concrete case. The states’ common interest in peace 
appeared to assure uniformity of action whenever a case re¬ 
quiring the application of sanctions was ascertained. 

Grotius’ merely theoretical idea that the universal law could 
be enforced through states acting on behalf of the global com¬ 
munity thus was expected to become a reality. Grotius had 
formed the rules regarding this subject by a process of scientific 
investigation; now the question of sanctions was regulated by 
the written provisions of an international treaty. The return to 
natural-law concepts of course did not imply the rejection of 
positive law as such; it meant that the new legal order, precisely 
formulated in agreements, was to be based on principles of rea¬ 
son and justice. 

The League of Nations organization was intended to maintain 
reasonable and just conditions in the world. With the establish¬ 
ment of this organization the development which had begun 
when the unity of Western Christendom was dissolved appeared 
to have come to an end. International unity was finally restored 
on a world-wide scale through an organization which was en¬ 
dowed with an authority of a higher kind than that of the po¬ 
litical bodies into which the international community was di¬ 
vided. The League was in fact nothing but an association of 
independent states, which consented “to limit their complete 
freedom of action on certain points for the greater good of 
themselves and the world at large.” But this association of 
states was considered to represent something more than the sum 
of its members, namely, the community of mankind. This idea 
was made possible by the assumption that, in the performance 
of their common tasks, the states would be guided by the public 
opinion of mankind, the highest nonpolitical world authority 
which was independent of and superior to the states. The satis¬ 
factory working of the organization seemed ultimately to depend 
on the power of public opinion. “Throughout this instrument 



lUSE OF THE LEAGUE 

[the Covenant of the League],” President Wilson said in the 
Plenary Session of the Peace Conference, February 14,1919, “we 
are depending primarily and chiefly upon one great force, and 
that is the moral force of the public opinion of t\ve wot\d, t\\e 
cleansing and clarifying and compelling influences of public¬ 
ity.” The open discussion of international problems before the 
League’s various bodies was expected to make it easier for public 
opinion to form its judgments on matters of general concern.'" 
Secret treaties were no longer allowed. From now on the world 
public was to be kept fully informed of all events in the inter¬ 
national sphere so that the conscience of mankind could properly 
exercise its authority. 

If one examines the new situation that was expected to arise 
after the World War, it appears to be difficult to determine the 
most important element of that situation. Was it the creation of 
a machinery designed to maintain the peace of the world, or 
the higher morality which had developed as the result of the war 
experience, or the clearer understanding of the nature of inter¬ 
national law? The advocates of the League evidently considered 
all these factors to be of equal importance and hoped that, to¬ 
gether, they would bring about a better world. It is impossible, 
however, to combine in a consistent concept the various assump¬ 
tions on which this hope was based. The League of Nations 
concept rested on ideas which clearly were conflicting and in¬ 
compatible with one another. 

The League of Nations idea obviously was the product of 
progressive thought.-* It was decisively influenced by the pro¬ 
gressive concept of a completely peaceful world community. 
But the League was also the direct result of the W’orld War, and 
this event considerably modified the progressives’ manner of 
thinking. The traditional progressive concept had never been a 
wholly consistent theory. The League of Nations idea, however, 
was even less consistent in itself than that concept. 

When, before the war, Oppenheim made suggestions regard¬ 
ing an international organization, his fundamental belief was that 
in the course of progress mankind and the states would ulti¬ 
mately become perfectly reasonable. This belief made it possible 
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for him to expect that the global organization would not have 
to deal with political problems because they would automatically 
lose their importance in the international sphere, and that the 
peoples of the world would live together peacefully under the 
rule of a complete and precise international law, which for its 
effectiveness would not require any legal means of compulsion. 
Thus Oppenheim’s views of the global organization of the fu¬ 
ture reflected the highest possible degree of optimism. But Op- 
penheim did not expect all the conditions on which that organi¬ 
zation’s successful functioning depended to be fully realized in 
the near future. After the war the establishment of an interna¬ 
tional organization of a different type seemed to have become 
necessary as well as po.ssible. The w'ar appeared to have demon¬ 
strated the necessity of a machinery through which it wxs possible 
to deal with political conflicts. Experience was believed to have 
.shown the ineffcctivene.ss of a global legal .system which did not 
provide for law enforcement through the combined power of 
the world community. In this respect the League concept was 
based on the pes.simistic assumption that in the international com¬ 
munity there would always exist unreasonable behavior which 
would lead to political conflicts implying the risk of w’ar. Since, 
however, the League was not a world state, the new organization 
ultimately still had to depend for its successful working on the 
reasonablene.ss and the good will of the states. These factors alone 
could guarantee the preservation of peace; they alone could 
assure general participation in the common action which was 
to constitute the sanction of the rules regarding the prevention 
of war. Like the organization suggested by Oppenheim, the 
League was only a machinery facilitating reasonable conduct in 
international affairs.®* 

Under these circumstances, the satisfactory functioning of the 
new organization was possible only if the conditions of perfect 
reasonableness and morality, the realization of which Oppen¬ 
heim had expected in a distant future, were already realized. 
For this reason it was of the greatest importance that, as the re¬ 
sult of the war which had eliminated autocratic governments and 
had created a new spirit of universal solidarity, the world seemed 
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to have become more moral and more reasonable than it had 
ever been before. This change appeared to justify the hope that 
political combinations such as alliances would become useless and 
that in the future the security which the stares previously had 
sought in such combinations would result from the threat of a 
common action against any disturber of the peace, an action 
in which any state was supposed to take part regardless of its 
own political interests. But the community in which this legal, 
nonpolitical method of compulsion was considered feasible ap¬ 
peared to require such a means of coercion because there was a 
constant risk of political disturbances among the same states 
which were expected, if necessary, to act together as guardians 
of the peace of the world. Thus the League concept was based 
on different assumptions which were not compatible with one 
another. The idea that a special machinery for the prevention 
of war was necessary implied the pessimistic assumption that the 
world s condition still was far from being perfect. But without 
the optimistic assumption that reason and good faith prevailed in 
the world, it could not be hoped that the new regime would 
work. It may be said that, as far as the prevention of war was 
concerned, the League’s successful functioning depended on con¬ 
ditions which, if they had existed, would have made the organi¬ 
zation unnecessary. 

It may be recalled in this connection that Pufendorf had con¬ 
sidered international treaties to be useless in which states agreed 
to maintain peace in accordance with the rules of the law of 
nature.-- So long as there was no superstate it seemed to him 
impossible to create greater security in the international sphere 
by agreements, the observance of which depended as much on 
reason and good faith as the respect for natural law. In a com¬ 
munity in which the reasonable behavior of independent states 
was the ultimate condition of peace, such agreements were un¬ 
necessary when reasonable behavior actually prevailed, and they 
were useless w^hen the states were not conducting their affairs in 
a reasonable manner. The statute of the new world organization 
could appear to be a treaty of the type A\'hich Pufendorf had 
in mind, insofar as its provisions were intended to assure the ob- 
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servance of reasonable principles regarding the maintenance of 
peace among the peoples of the earth. Progressive thinkers who, 
unlike Pufendorf, believed in the perfectibility of the human 
race could ask why it was necessary to create such an organiza¬ 
tion which was to rely on the use of force, after a war supposed 
to eliminate the last obstacles to pennanent peace and to estab¬ 
lish reasonable conditions in the world. This question was actu¬ 
ally raised, for instance, by Secretary of State Lansing in a letter 
addressed in April 1918 to Colonel House.-* Discussing the aims 
of the League to Enforce Peace, Lansing declared that “the ac¬ 
ceptance of the principle of democracy by all the chief powers 
of the world and the maintenance of genuine democratic govern¬ 
ments "would result in permanent peace.” He went on to .say: 
“If this view is correct, then the effort should be to make democ¬ 
racy universal. With that accomplished I do not care a rap 
whether there is a treaty to pre.scrve peace or not. I am willing 
to rely on the pacific spirit of democracies to accomplish the 
desirable relation between nations, and I do not believe that any 
League relying upon force or the menace of force can accom¬ 
plish that purpose, at least for any length of time.” From the 
traditional progressive viewpoint, the new organization could 
appear not only as unnecessary but even as a step in the wrong di¬ 
rection. Thus, for instance, Mr. Elihu Root, speaking of the 
League of Nations in October 1920, declared that the world could 
not “be made good by compulsion” and that the “only line of 
progress was through the growth of the moral qualities that make 
for peace.” According to progressive thought as it had de¬ 
veloped during the nineteenth century, the ideal situation toward 
which mankind was supposed to advance was characterized by the 
complete absence of conditions which could cause the use of 
force in the international sphere. The return to Grotius, which im¬ 
plied the acceptance of the doctrine that law enforcement was 
an essential element of every legal order, could therefore appear 
to the orthodox progressive as a negation of the progressive ideal. 

The League of Nations concept in fact presupposed the simul¬ 
taneous existence of two different sets of conditions which corre¬ 
sponded to different phases in mankind’s a.ssumed advance toward 
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perfection. It has been seen above that progressive thinkers, at¬ 
tempting to demonstrate the trend of human development, op¬ 
posed the “true” reality of the oneness of the world to the ‘^false” 
reality of a disunited world. In a similar sense the League of Na¬ 
tions concept seemed to imply the idea of two realities. On the 
one hand, it was recognized that the unity of the global com¬ 
munity still was disrupted by political conflicts which were the 
result of the antagonistic interests of states; under these circum¬ 
stances the prevention of war constituted the most important 
international problem. On the other hand, the League was ex¬ 
pected effectively to deal with this problem as if the peoples of 
the earth, united by nonpolitical interests, already had reached a 
degree of moral perfection and reasonableness which assured their 
peaceful coexistence. 
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Article i i of the League Covenant ^ contained the following 
statement: “Any war or threat of war, whether immediately af¬ 
fecting any of the Members of the League or not, is hereby de¬ 
clared a matter of concern to the whole League.” “ These words 
expressed the progressive thinkers’ assumption that any disturb¬ 
ance of the peace is prejudicial to all nations alike and that all 
peoples of the world have an equal interest in general peace. This 
was one of the reasonable, natural interests which were supposed 
to keep the various peoples of the world together and to unite them 
within a global community. It was now proclaimed that the 
reasonable, natural interests, which in the past had often been 
disregarded, were the actual interests of the member states of the 
League. This proclamation meant that the League existed as a 
unit with concerns of its own. For in the absence of a central 
authority of the type existing within states the solidarity of in¬ 
terests was the uniting element of the organization. The situation 
cannot be compared to that existing within a national community 
when a matter previously unregulated is made the subject of a new 
statute and thus becomes a matter of general concern. In this case 
the national community is already in existence and simply adds a 
new provision to the set of rules which constitute its legal order. 
Neither is the situation similar to the formation of a federal state. 
In this case the unity of the new entity finds expression in a central 
authority; the common interests here only provide the motives 
which lead to the creation of the federal bond. In the case of the 
League, the solidarity of reasonable interests was and remained 
the only basis of the community’s legal order, which consisted of 
rules creating rights and duties for independent states. The legal 
order could be regarded as effective only if that solidarity existed. 
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But since, in the past, states had been guided by considerations of 
narrowly interpreted national advantages, and since there was to 
be no fundamental change in the external situation which had 
produced this evaluation of national interests, the declaration con¬ 
tained in Article 11 was more than the statement of a fact. The 
international solidarity appeared as a goal which was still to be 
attained and which the states were obliged to reach. From now 
on each state was expected to act on the assumption that its reason¬ 
able interests—that is, the general interests of the community— 
actually were its real interests and that all the other members of 
the community regarded their respective interests in the same 
light. 

In accordance with the principle that any war was a matter 
of general concern, Article 11 provided that in a situation threaten¬ 
ing the peace of the world the League should take any action that 
might be “deemed wise and effectual to safeguard the peace of 
nations.” The most important rule laid down in the following 
articles was the provision that a state, going to war against an¬ 
other, without submitting the dispute to arbitration or judicial 
settlement or to the Council, or without waiting until three months 
after the award of the arbitrators or the judicial decision or the 
report of the Council, should be deemed to have committed an 
act of war against all other members of the League. ’ These were 
immediately to break off all relations with the guilty state and re¬ 
sort, if necessary, to the use of armed force against the lawbreaker. 
The same sanctions applied if a state resorted to war against a state 
complying with an arbitral award, a judicial decision, or the rec¬ 
ommendations concerning the settlement of the dispute which 
were agreed upon by all members of the Council not parties to 
the dispute.*"’ 

The Covenant did not prohibit war in all circumstances. But 
the League was established to make another general conflagra¬ 
tion impossible. The provisions of the Covenant could be con¬ 
sidered appropriate to achieve this purpose if certain assumptions 
were made. The first assumption was that blind, unreasonable 
passion was the main source of wars.’^ If this view were correct, 
the delay which the members of the League had undertaken al- 
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ways to observe before going to war conid be expected at ieast 
considerably to diminish the danger of armed conflicts by givino- 
rAe parties to a dispute the opportunity to consider the case more 
calmly —that is, in the light of reason.’ The idea that war resulted 
irom unreasonable passions implied the further assumption that all 
i„„m«ional conflicts could flnd n ret^nble, generally accc,,,. 
able, solution through peaceful means. The Covenant offered to 
the members of the League such peaceful wcthods of settlement. 
Disputes likely to lead to a rupture between two states, which 
were not submitted to arbitration or judicial decision, could be 
brought by one of the parties before the Council of the League 
which was to try to end the dispute by an agreement between the 
parties. The Council had no power to impose a settlement. But if 
its efforts to bring about an agreement were unsuccessful, this 
organ was to make a report containing, besides a statement of 
the facts, “just and proper” recommendations with regard to 
the settlement of the dispute, and, if this report should be adopted 
by the delegates of all members of the Council not parties to the 
conflict, a war against the party complying with the recommenda¬ 
tions was prohibited. The Covenant took account of the pos¬ 
sibility that the delegates of the states not directly involved in the 
dispute could not adopt a unanimous report on its settlement.'* 
But it was hoped, of course, that this case ordinarily would not 
occur. Unanimity was required in principle for all decisions of 
the main League organs, the Council and the Assembly; ” this re¬ 
quirement of unanimity, which safeguarded the sovereignty and 
equality of the member states of the League, was nor expected to 
create serious practical difficulties. The official British Commen¬ 
tary to the Covenant declared in this regard: “Granted the desire 
to agree, which the conception of the League demands, it is be¬ 
lieved that agreement will be reached, or at least that the minority 
will acquiesce.” The conception of the League indeed demanded 
not only the desire to agree, but also the certainty of an agree¬ 
ment which existed only if a reasonable, “just and proper,” and 
therefore generally acceptable, solution were available for every 
dispute. A satisfactory working of the League regime obviously 
required that it generally appeared clearly who was right and how 
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a dispute was to be settled, and that an organ composed of the im¬ 
partial representatives of states not involved in the dispute gener¬ 
ally would be able to find this solution. This requirement again 
could be fulfilled only if mankind, whose just opinions the League 
organs were supposed to express, was united by a general spirit of 
justice and reasonableness undisturbed by considerations of na¬ 
tional power and politics. Otherwise an open discussion of inter¬ 
national conflicts by a conference of state representatives could 
nor only not produce the expected beneficial effects, but even re¬ 
sult in a further complication of the international situation. The 
opportunity to bring their grievances before an international 
forum could induce states to magnify their quarrels and to provoke 
an international discussion of cases which otherwise might not 
have arisen at all or might have been settled quietly between the 
parties directly concerned. In a politically divided world such a 
discussion could lead to the extension of isolated conflicts and to 
the accentuation of existing general differences between opposing 
blocs of states. 

Under such circumstances the League obviously could not ful¬ 
fill its task. Without a fundamental unity of opinion and will, it 
was also impos.sible to enforce the Covenant’s provisions concern¬ 
ing the prevention of war. If, however, that unity existed, it could 
be expected that the sanctions provided for in Article 16 would 
generally not be necessary. 

Within a world governed by evident common standards of 
reason and justice, breach of the law, always easily recognizable 
as such, necessarily was an isolated phenomenon. If in an excep¬ 
tional case a violation of the peace of the international community 
occurred, it could be expected always clearly to appear as the 
result of irrationality and bad faith.’® The maintenance of peace 
thus was considered to be essentially a matter of reason and good 
will. The moral cohesion of the world was believed to be so 
strong that even a state which, under the influence of irrational 
passion, contemplated going to war against another would not be 
entirely insensitive to the voice of reason, especially if it were 
clearly expressed by an impartial international organ, but would 
be prevented from executing its plans by the moral disapproval of 
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the global community. In this sense President Wilson said at the 
Plenary Session of the Peace Conference of February 14, 1919*. 
“throughout tliis instrument [the Covenant] we are depending 
primarily and chiefly upon one great force, and that is the moral 
force of the public opinion of the world, the cleansing and clarify¬ 
ing and compelling influences of publicity.” ” He expected that 
sinister designs, if drawn into the open, would be “promptly de¬ 
stroyed by the overwhelming light of the universal expression of 
the condemnation of the world.” Wilson went on to say: 
“Armed force is in the background in this programme, but it is 
in the background, and if the moral force of the world will not 
suffice, the physical force of the world shall. But that is the la.st 
resort because this is intended as a constitution of peace, not as a 
Le.igue of War.” 

It was hoped, of course, that the fear of collective action would 
generally discourage a state contemplating a resort to war in 
violation of the Covenant. But even use of the physical force of 
the world against the lawbreaker did not necessarily mean war. 
In its first paragraph. Article 16 provided for economic sanctions, 
for a complete economic isolation of the disturber of the peace; 
the experience of the ^Vorld ^Var seemed to have demonstrated 
the irresistible power of this weapon. It was assumed that it would 
be “as terrible a weapon as was the papal excommunication in the 
Middle Ages.” Like excommunication, boycott was supposed 
to produce a profound spiritual effect on the lawbreaker. Here 
again the idea of the moral bond uniting mankind appeared very 
clearly. It was believed that it was especially the moral isolation 
resulting from it which made the economic sanction irresistible. 

The second paragraph of Article i6 mentioned military sanc¬ 
tions. But according to an opinion which soon became dominant, 
there existed no legal obligation to take part in them. As the Brit¬ 
ish Commentary stated, the contingents to be used against the law¬ 
breaker actually were to be settled by agreement; according 
to the Commentary, this procedure was necessary if the spirit of 
the Covenant were to be preserved and if joint action were to be 
efficacious. Participation in the economic sanctions was considered 
compulsory in the case of a breach of the Covenant. But it was 
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left to each member of the l-.eague to decide v/V\et\\et s\acV\ abteaeXx 
actually had occurred.'" Also, this principle, that the states v/ere 
free to decide for themselves whether the case had arisen in which 
they were obliged to apply the sanctions, seemed to be in agree- 
nient with the spirit of the Covenant; to invest the Council with 
the power to give a decision binding on all members of the League 
would not have been consistent with these members’ sovereign 
rights.’’ Jt was assumed, of course, that the members of the League 
would always arrive at the same conclusion witli regard ro rlic 
fact of a breach of law, whicli was expecred gcnerallv ro be 
evident to all reasonable persons, and that they wovild fulfill their 
tibligations arising from that fact. Only on this condition was an 
effective combined action certain, and only the certainty of such 
action could have the effect of deterring from the execution of 
his plans the prospective disturber of the peace who was not 
amenable ro reason. 

I'he sanctions provided for in the Covenant were intended to 
make the global community similar to a state insofar as the en¬ 
forcement of the legal order w'as concerned. The obligation of all 
League members to participate at least in the economic sanctions 
seemed to be an important clement in this transformation of the 
global communit)'. When previously a combined action of the 
members of this community against a disturber of the peace was 
contemplated, participation in this action generally appeared as 
the exercise of a right. The use of combined force against a 
violator of the legal order was regarded as a war waged for just 
cause. Christian Wolff’s concept of a common action undertaken 
in the interest of universal security w’as an example of this view. 
It has also been seen above that Oppenheim spoke of a right of 
intervention which, he supposed, belonged to all states in case the 
award of an international tribunal was not accepted by one of the 
parties. It was assumed that the states would exercise this right 
l)ecause their reasonable intere.sts would induce them to do so. 
Although the Covenant of the League seemed to introduce a 
fundamental modification of the concept of collective law en¬ 
forcement, the change was more apparent than real. According to 
Article i6, a member of the League that resorted to war in dis- 



2o8 i»ea of collective security 

regard of the provisions of the Covenant was ipso facto deemed 
to have committed an act of war against all other members of the 
League. This formula expressed the idea that every unlawful war, 
although immediately directed against a single member of the 
community, also directly affected the interests of all others. 1 he 
act of war committed against them entitled all the states to use 
force against the lawbreaker.’* There existed no means of forcing 
them to exercise this right, and there was in this respect no dis¬ 
tinction between economic and military sanctions. The distinc¬ 
tion made between these two kinds of sanctions became still less 
important if, as was the case according to Wilson's interpretation 
of the Covenant, the members of the League were not legally but 
morally obliged to take part in the combined action of a military 
character,^** and if, as Wilson explained in this connection, a moral 
obligation were superior to a legal obligation and had “a greater 
binding force.” Whether the members of the League applied 
the economic as well as the military sanctions ultimately depended 
on their good will, and this good will could be expected to exist 
only if the members were reasonable enough to regard their in¬ 
terests as directly affected by a war in which they were nor imme¬ 
diately involved. 

If it were possible generally to rely on the good will and reason¬ 
ableness of states, then the provisions of the Covenant could seem 
to be sufficient for an effective prevention of war. It could even 
appear doubtful whether so detailed provisions were necessary for 
the achievement of this purpose. It should have been possible to 
expect, if the world were in the condition which alone enabled 
it to preserve general peace, that it would always be easy in a case 
of emergency to convene a conference for the consideration of a 
dispute not submitted to arbitration or judicial settlement, and 
that a state contemplating war without laying its case before an in¬ 
ternational organ or in defiance of the decision or recommendation 
of such an organ would be restrained from executing its plans by 
the fear of the collective action in which all the states, motivated 
by their own reasonable interests, would certainly participate. 
If, on the other hand, that condition did not exist, no additional 
undertakings of the member states could possibly make the League 
better qualified to fulfill its task of preventing war. No greater 
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security would have been achieved if war, or at least offensive 
war, had been entirely prohibited, if the Council had been given 
the right to issue a binding decision instead of a mere recommen¬ 
dation, if the unanimity principle had been abandoned, if there 
had been precise clauses providing for the execution of the deci¬ 
sions of international organs, and if the member states had been 
obliged to make military contingents available to the League for 
the enforcement of its legal order. The maintenance of the legal 
order of the League thus ‘‘strengthened” would in the last resort 
also have depended on the good faith of the member states. The 
idea of “strengthening” the Covenant was clearly inconsistent 
with its basic premise. On the one hand, this idea presupposed the 
necessity of imposing more rigid obligations on states which other¬ 
wise could not be trusted to live together peacefully; on the other 
hand, it had to be assumed that the same states would generally be 
willing to fulfill heavier duties with regard to the enforcement of 
those obligations without any possibility of enforcing the enforce¬ 
ment. 

For the same reason it was impossible to regard the League 
Covenant as a first phase in the development of international or¬ 
ganization. A greater perfection in the machinery of the League 
was not necessary if the moral conditions existed on which its 
functioning depended, and, if these conditions were not fulfilled, 
no machinery was likely to give the world greater security. There¬ 
fore, the League could appear as initiating a new phase in the de¬ 
velopment of international relations only in the sense that the new 
era w^as to be one of increased rationality and morality. But unless 
a high degree of rational and moral conduct were already reached, 
the League could not be expected to work at all. Its functioning 
presupposed that the behavior of the member states was ordinarily 
motivated by considerations of reasonable interest rather than by 
considerations of power and politics. Of particular interest in this 
respect is a statement of the official British Commentary to the 
Covenant which is to be found in a passage dealing with the Per¬ 
manent Court of International Justice set up under Article 14 of 
the Covenant. The League Covenant did not impose on the mem¬ 
ber states any binding obligation to have their conflicts decided by 
arbitral or judicial organs. But in Article 13 they agreed to submit 
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to such organs any disputes which they recognized to be suitable 
for this kind of settlement, and the same article ennumerated cer¬ 
tain classes of disputes which were to be regarded as generally 
suitable for submission to arbitration or to the Peramnent Court 
of International Justice. In this connection the British Commen¬ 
tary expressed the following opinion: “As things now stand, the 
political rather than the judicial aspect of the settlement of dis¬ 
putes is prominent in the Covenant, but ‘political’ settlements can 
never be entirely satisfactory or just. Ultimately and in the long 
run, the only alternative to war is law, and for the enthronement 
of law there is required such a continuous development of inter¬ 
national jurisprudence, at present in its infancy, as can only be 
supplied by the progressive judgments of a Permanent Court 
working out its own traditions.” The concept of the ideal condi¬ 
tion of the world which appears in this passage obviously is very 
similar to the idea of the unpolitical sphere which was expressed 
by progressive writers before the first World War.-^ The author 
of the Commentary must have considered the political settlement 
of a dispute—that is, especially the settlement through the action 
of the League Council—^to be more satisfactory and reasonable 
than its decision by war. But he regarded such a settlement as still 
imperfect, and the existing situation, in which the political aspect 
of international conflicts was prominent, appeared to him as not 
entirely consistent with the ideal of a League of Nations governed 
by law. Since political settlements were the natural consequence 
of political disputes, it appears that the ideal League was to be 
free from conflicts of this type. 

It was, however, precisely the existence of such conflicts which 
had led to the idea that a League of Nations was required for the 
maintenance of peace between states. Such an organization seemed 
indispensable, just because the ideal situation, characterized by 
peaceful intercourse and voluntary compliance with international 
law, was not realized. The passions of the world were not dead.^'- 
By providing for the creation of an international legal court, the 
Covenant fulfilled an old hope of progressive thinkers. But its 
characteristic new feature was the machinery which it set up for 
the settlement of political disputes and the prevention of war. 
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To prevent the outbreak of hostilities between states, the provi¬ 
sions of the Covenant seemed generally sufficient, although the 
right to go to war was not entirely eliminated but only restricted. 
But by simply limiting that right, the Covenant obviously ad¬ 
mitted that war was a method normally used by states to enforce 
their claims. In fact, the primary reason for not prohibiting war 
entirely was that such a prohibition seemed impracticable under 
the existing circumstances. According to General Smuts, the ut¬ 
most that it seemed “possible to achieve in the present conditions 
of international opinion and practice” was “to provide for a 
breathing space before the disputants are free to go to war.” 
He expressed what he declared to be the general opinion in the 
following words; “states will not be prepared to bind themselves 
further; and even if they do, the risk of their breaking their en¬ 
gagements is so great as to make the engagement not worth while 
and indeed positively dangerous.” The situation thus described 
considerably differs from that which seemed required for a satis¬ 
factory working of the League, lliis difference is made still clearer 
by Smuts’s observation concerning the political disputes—that 
is, the conflicts from which wars had generally resulted and for 
which the Covenant attempted to find a peaceful solution. In cases 
of this kind, according to Smuts, the issues “are generally vague, 
intangible, and spring from special grounds of national psychol¬ 
ogy. They involve large questions of policy, of so-called vital 
interests, and of national honor.” ^Vhen political disputes arose, 
passions ran high, “not only among the disputants, but also their 
partisans among other states.” The global community here ap¬ 
peared as at least potentially disrupted into hostile blocs com¬ 
posed of states which considered their vital, essential interests as 
opposed to those of other states. From the progressive point of 
view this situation might have seemed to result from the fact that 
the states had not yet reached that highest degree of reasonable¬ 
ness which would have enabled them to realize that there was no 
antagonism between their real interests and especially that they 
had in common the most vital interest, that of peace. But it was 
this fact which made it necessary to create a machinery for the 
prevention of war. On the other hand, as seen before, the satis- 
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factory working of this machinery presupposed the existence of 
a community characterized by an essential unity of reason and 
good will, a unity at worst occasionally broken by isolated cases 
of unreasonable behavior. With this concept of unity, which was a 
fundamental element of the League of Nations idea, conflicted the 
other equally essential concept that there was a special category 
of political disputes. 

Smuts’s idea of political conflicts corresponded to that expressed 
in a number of prewar arbitration treaties by which the contract¬ 
ing parties agreed to settle by arbitration all such differences of 
a legal nature as did not affect their vital interests, their independ¬ 
ence, or their honor. Lord Robert Cecil, who together with Gen¬ 
eral Smuts represented the British Empire at the League of Na¬ 
tions Commission of the Peace Conference, obviously shared this 
concept. In his opinion even the interpretation of a treaty, which 
apparently was a matter most suitable for decision by judicial pro¬ 
cedure, could involve the honor or the essential interests of a 
country and thus become the subject of a political dispute which 
could not be settled by legal decision.^'* According to this view, 
there existed no precise distinction between legal and political 
disputes. This difliculty was one of the reasons for which it seemed 
impossible to establish in the Covenant the principle of compul¬ 
sory jurisdiction for disputes in themselves susceptible of legal 
decision. It has been seen above that Oppenheim thought it un¬ 
reasonable to exempt from judicial settlement questions involving 
essential interests. The state practice of the period after the first 
AVorld War followed him insofar as it no longer used the con¬ 
cept of political conflicts that at the end of the war had still been 
maintained by Lord Robert Cecil and General Smuts. The reser¬ 
vations concerning the vital interests and the honor of the coun¬ 
tries no longer appeared in the instruments by which states obliged 
themselves to have their disputes settled by a legal decision, and 
they were especially absent from the undertakings of a consider¬ 
able number of them to accept the compulsory jurisdiction of the 
Permanent Court of International Justice. But compulsory juris¬ 
diction generally was accepted for legal disputes only, and in this 
respect the regime differed from that envisaged by Oppenheim, 
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who had hoped that ordinarily all international differences would 
be submitted to judicial organs. The distinction between legal and 
other disputes still was maintained. But it still proved impossible to 
arrive at a precise definition of the two categories.^® If, as was 
supposed, the global community were united under a global sys¬ 
tem of law, it should have been possible to solve every question in 
accordance with a legal rule. If extralegal considerations could 
give a conflict such a character as to exclude the possibility of 
judicial settlement, there was no objective legal criterion left 
according to which the question could be answered as to whether 
the obligation to submit all legal disputes to a judicial organ ap¬ 
plied to a particular case. But whatever definition of nonlcgal or 
nonjusticiablc disputes might have been attempted, it was usual 
to refer to them as political conflicts or conflicts of interests, and 
the controversies which could not be brought under the control 
of law were regarded as those which were most likely to disturb 
the peace of the world. Since a state ordinarily does not use force 
in cases of minor importance, it was therefore still true that non- 
legal dis})utes were those involving “large questions of policy” 
or “vital interests.” Tlius the distinction between legal and non¬ 
lcgal conflicts meant that states still generally had essential po¬ 
litical interests of their own which could bring them into conflict 
Avith other states. This condition, however, was hardly compatible 
with the assumed existence of a fundamental unity of interest 
which guaranteed the maintenance of peace through the machin¬ 
ery of the League and under the guidance of a uniform public 
opinion. 

Progressive thinkers believed that the expansion of international 
administration of justice and the corresponding contraction of 
the sphere of politics was simply a question of increasing and per¬ 
fecting the body of international law. The League appeared to be 
particularly qualified to further this development. It was sup¬ 
posed to perform its task of promoting international cooperation 
and achieving international peace and security “by the firm estab¬ 
lishment of the understandings of international law as the actual 
rule of conduct among nations.” It seemed possible to expect 
that the new organization would help to bring about a comprchL-ri- 
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sive codification of international law and that the existence of a 
complete system of rules which precisely defined the legal rights 
and duties of states would facilitate lawful conduct w'ithin the 
global community and decrease the sphere of politics. But inter¬ 
national legislation—that is, the process of establishing rules by 
consent—could be expected to lead to the creation of such a com¬ 
plete system only if it were possible to assume that their essential 
interests would be regarded by all the states as generally coincid¬ 
ing. This assumption was contradicted, however, by the recog¬ 
nition of the fact that states had, at least in their own opinion, 
essential interests of their own, which were not necessarily in 
agreement with those of other states and which could not even 
be defined precisely enough to make the establishment of a purely 
legal sphere possible.-^^ As long as this situation prevailed, it could 
hardly be expected that a complete codification of international 
law would be possible and that the elimination of the political 
element would be achieved l)y the process of lawmaking. If it had 
been possible to eliminate it, the League’s war-preventing machin¬ 
ery would have become correspondingly unnecessary. 

In fact, the political element and the power factor were so im¬ 
portant in the League that it appeared necessary to take account 
of them in the composition of the Council. On this organ, which 
particularly was concerned with the task of preventing war, the 
Great Powers were permanently represented while other states, 
selected for membership on that body by the Assembly, occupied 
ilieir seats only for limited terms of office. As the British Commen¬ 
tary explained, the Council had to represent “the actual distribu¬ 
tion of the organized political power of the world” if it were to 
“exercise real authority.” Although in form the Council’s deci¬ 
sions were only recommendations, it seemed likely to the author 
of the Commentary that recommendations made unanimously by 
a body of delegates of states including those of the Great Powers 
would be “irresistible.” There the importance of the relative po¬ 
litical strength of the members of the League was openly recog¬ 
nized to an extent which to some seemed incompatible with the 
principle of state equality. It may be recalled that Oppenheim had 
considered the hegemony of the Great Powers as a political fact 
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without legal significance. As far as the composition of the League 
Council was concerned, the preponderance of the Great Pewters 
was not, as had been the case previously, merely a matter of po¬ 
litical practice; it was confirmed by a rule embodied in an inter¬ 
national treaty. As a body deriving its authority at least partly 
from the representation of the Great Powers, the Council was 
particularly qualified to function as an instrument of collective 
mediation and dictatorial interference in the conflicts arising be¬ 
tween weaker states. Pufendorf had conceived of an action of this 
type as a method of maintaining peace.’’" This concept seemed 
somewhat out of place in that writer’s theory, in which the world 
appeared as a wholly unpolitical community of free and equal 
persons coe.\isting under the exclusive rule of the law of nature 
and reason. In the League of Nations, which was supposed to 
represent the combined moral and physical power of the whole 
world and to exclude political combinations supported by the 
power of particular states, the recognition of the predominant 
power of some states should also have seemed incompatible with 
fundamental concepts. It is true that the Great Powers represented 
on the Council were supposed to act in the interest of the whole 
world community. The power of the strong was to maintain the 
right of the weak.’*^ Moreover, the delegates of the Great Powers 
were not alone sitting on the Council, and that body was expected 
to fulfill its tasks under the general control of the Assembly, in 
which all members of the League were represented. Nevertheless, 
the special position which the Covenant granted to the Great 
Powers by making them permanent members of the Council could 
easily appear as a concession made to e.xisting political conditions 
and thus involving a deviation from the pure League of Nations 
idea. 

But such a concession could hardly be considered to be an ex¬ 
pression of sound realism if the primary purpose of the League 
were kept in mind. In this regard the following remarks by 
ID. H. Miller, the legal adviser to the American Commission at 
the Peace Conference, are significant: “To suppose the existence 
of a League of Nations and at the same time a war betw^een its 
members is to suppose an unreal impossibility. Of course, I am 
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speaking of serious things. Haiti and the Dominican Republic 
might, I suppose, go to war and a League go on. But a world war, 
a war of Great Powers and a League of Nations of these same 
Powers with the rest, are contradictory in their essence.” The 
significance of this statement will become clear if one considers 
the general opinion with regard to the condition of the world 
as it existed during the nineteenth century after the close of the 
Napoleonic Wars. This period appeared as generally peaceful; 
the political situation then prevailing seemed to justify the hope 
of progressive thinkers that the institution of war was becoming 
obsolete. There were, however, wars throughout the nineteenth 
century; some of them involved even Great Powers. But there 
was no general conflagration of the type of the Napoleonic Wars 
or the first \^''orld War. The League was established primarily in 
order to prevent the recurrence of catastrophes of such dimen¬ 
sions. They resulted from the antagonism between Great Powers 
which finally led to the disruption of practically the whole world 
into two hostile blocs. But the League seemed not to be qualified 
for dealing with such emergencies. Its functioning depended on 
a constant agreement of the Great Powers—that is, on a condi¬ 
tion the aksence of which would have made its working particu¬ 
larly necessary. It certainly was a success when the Council pre¬ 
vented a border incident between tw^o small states from develop¬ 
ing into a real war. But it can hardly be said that by effecting a suc¬ 
cess of this kind the League achieved the main purpose for which 
it was created. This purpose clearly was the prevention of another 
World War. The struggle of 1914 to 1918 was to be the last of 
its kind. It was hoped, of course, that general agreement on inter¬ 
national problems would exist not only between the Great Powers 
but throughout the world, and this hope could seem justified be¬ 
cause of the changes in the general situation which were to take 
place after the war. If, as was expected, the war resulted in elimi¬ 
nating once and for all the conditions which in the past had pro¬ 
voked international conflicts, then it seemed possible to believe 
that in the future the peoples’ reasonable interests, and especially 
their natural interest in peace, would be free to assert themselves. 
In this respect there appeared, therefore, to exist a certain rela- 
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tionship between the peace treaties which created new conditions 
and the League whose Covenant formed the first part of those 
treaties. But here again the idea that the international community 
organized through the League was united by a bond of common 
reason and good will conflicted with considerations of a political 
nature. 

The ne\v territorial settlement was to be based on the principle 
of self-determination—that is, on the rule that every nation’s rea¬ 
sonable desire to live together in a separate independent unit was 
to be respected. In doubtful cases the plebiscite was considered 
to be the appropriate method of ascertaining the wishes of the 
population of a given territory."® The creation of the League of 
Nations seemed to make it possible to realize the principle of 
self-determination to the fullest extent. Without this institution 
it might have appeared necessary to establish boundaries between 
states in such a way as to facilitate their defense.®^ But in Article 
1 o of the Covenant the states belonging to this organization under¬ 
took to respect and preserve, as against external aggression, the 
territorial integrity and existing political independence of all 
members of the League. Supplemented by the provisions regard¬ 
ing the peaceful settlement of disputes and the prevention of war, 
this article was supposed to give security even to those states whose 
boundaries, drawn in accordance with the nationality principle, 
were unfavorable from a strategic point of view.®* 

It is not intended here to decide whether the peace treaties were 
just or to what extent the establishment of European frontiers 
actually was determined by the rigid application of the pure prin¬ 
ciples of nationality and self-determination. But it must be ob¬ 
served that even if it had been possible objectively to determine 
what absolutely just conditions were, such conditions could be 
created only at the expense of the conquered stares and could, 
therefore, hardly be equally acceptable to the whole world. The 
guarantee against aggression, which the League provided for its 
members, was therefore bound to appear as a guarantee of the 
results of victory, and the common interest on which the League’s 
functioning depended became an interest of the victorious powers 
not so much in peace as such as in the maintenance of tlic con- 
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Crete political situation created by the peace treaties. The war 
had led to entirely new political conditions, especially insofar as 
the position of Germany in Europe and in the world was con¬ 
cerned. Germany had lost her ally, the Austro-Hungarian Mon¬ 
archy, which completely disappeared through dismemberment, 
and was herself decisively weakened. This effect of the war could 
appear as justified in the light of the progressive concept on which 
the League of Nations idea was based. The Austro-Hungarian 
Monarchy had to disappear because its existence was incompati¬ 
ble with the principle of self-dctcnnination, and Germany was 
to be weakened because she seemed to have proved her innate 
tendency toward aggression and conquest and her disregard for 
the rights of other peoples. If this judgment of the German char¬ 
acter were correct, if a strong Germany were a menace to the 
security of other states, then it could have seemed that a policy 
designed to keep Germany in a position of comparative weakness 
and to maintain a certain power situation as a safeguard against 
future German attacks was not in itself inconsistent with the 
League’s ideals of peace and order in the international domain. 
It is irrelevant here whether the premises of such a policy were 
correct or whether it could have been carried out successfully. 
The fact is important, however, that when member states tried 
to use the League as an instrument of maintaining the political 
conditions created by the peace treaties, their policy could be 
criticized, not because it was bad, but because it was a policy. It 
was possible for critics of the institution simply to denounce it 
as the “Entente League of Nations” without investigating the 
merits of “Entente” policy. Writers could demonstrate their 
moral and intellectual boldness merely by revealing to a startled 
public the fact that political activities still were carried on in the 
world. From the point of view of the pure League idea, it seemed 
difficult for states which, as League members, had a policy of their 
own to answer this kind of criticism. According to this idea, the 
League had no policy of its own and was not compatible with a 
policy of its members based on particular interests and special 
power combinations, although this organization seemed to be re¬ 
quired because of the danger to world peace resulting from politi- 
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cal conflicts which could arise only if there existed a diversity of 
essential interests. 

The Covenant itself contained a provision which clearly showed 
that the League was not intended to be connected with any par¬ 
ticular political situation. This provision was Article 19 which 
ran as follows: 

The Assembly may from time to time advise the reconsideration by 
Members of the League of treaties which have become inapplicable, 
and the consideration of international conditions whose continuance 
might endanger the peace of the world. 

According to the British Commentary, this provision made it 
plain that the Covenant was “not intended to stamp the new 
territorial settlement as sacred and unalterable for all times, but, 
on the contrary, to provide machinery for the progressive regula¬ 
tion of international affairs in accordance with the needs of the 
future.” The Commentary added that “absence of such machinery, 
and the consequent survival of treaties long after they had become 
out of date, led to many of the quarrels of the past”; the new 
regulation thus seemed “to inaugurate a new international order, 
which should eliminate, so far as possible, one of the principal 
causes of w^ar.” One of the main purposes of Article 19 was to 
provide for the readjustment of frontiers in such a w’ay as to make 
it impossible that under Article 10 the members of the League 
should be obliged to defend against aggression boundaries w'hich 
were drawn unjustly, especially in disregard of the wishes of the 
populations concerned. 

This concept very clearly reveals the conflicting ideas under¬ 
lying the League of Nations and its Covenant. The fact was recog¬ 
nized that territorial disputes frequently had caused wars in the 
past. The provision of the Covenant, designed to eliminate wars 
resulting from this source, was based on the assujiiption that the 
general opinion of the w'orld, as expressed by the delegates of all 
the members of the League in the Assembly, would be sufficient 
to induce a state voluntarily to give up parts of its territory when¬ 
ever its right to rule them appeared no longer compatil)le with 
the requirements of justice. The working of the new “machinery” 
depended on the possibility of objectively determining an unjust 
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territorial settlement and on a change in the attitude of states 
with regard to territorial problems. 1 he meaning of this change 
is illustrated by a clause which appeared in one of the several 
drafts of a Covenant prepared by President Wilson. Athough 
this sentence was not inserted in the Covenant as finally adopted, 
it nevertheless is characteristic of its spirit. It was said there: 
“The Contracting Powers accept without reservation the prin¬ 
ciple that the peace of the word is superior in importance to every 
question of political jurisdiction or boundary.” *** In the frame¬ 
work of the Covenant, which guaranteed the territorial integrity 
of the member states against outward aggres.sion, this clause could 
only mean that from now on the states would neither individually 
nor collectively defend at the ri.sk of war boundaries which were 
obviously unjust. While, therefore, the new machinery seemed 
necessary since states were inclined to go to war because of a 
difference of opinion as to the justness of territorial settlements, 
the functioning of this machinery could be expected only when 
this condition no longer existed. The Covenant thus did not really 
provide for a solution of the problem which it intended to solve, 
but rather theoretically eliminated the problem by postulating its 
nonexistence. 

It may be appropriate in this connection to point out the dif¬ 
ference between the League of Nations idea and the progressive 
concept as it appeared before the first ^Vorld War. In the prewar 
period, progressive thinkers who were convinced that in the inter¬ 
national sphere a legal regulation of political problems was im¬ 
possible had hoped that politics would eventually disappear from 
that sphere and that the common, unpolitical interests would unite 
the peoples of the world in a peaceful, legally ordered community. 
The observance of the nationality principle appeared as one of 
the essential conditions of the realization of the ideal situation. 
But it was not expected that this situation would be reached be¬ 
fore that principle was generally applied nor that it would be 
possible to put the principle into effect by peaceful means. Revolu¬ 
tions and wars commonly were regarded as the inevitable results 
of oppressive governments—that is, of governments disregarding 
the right of nations to be united in an independent state—and 
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revolutions and wars seemed the ordinary methods of compelling 
such governments to give up their unjust authority. During the 
World War the hope had arisen that the great struggle would re¬ 
sult in a general reasonable and just situation as far as the national¬ 
ity principle was concerned. The peace negotiations had demon¬ 
strated, however, the difficulty of finding a generally satisfactory 
solution in this respect, and it seemed even hardly possible to find 
a solution which would remain pcnnanently satisfactory. The 
League, therefore, faced conditions which always had appeared 
as political and consequently as sources of war. But the working 
of this institution, which was created in order to exercise a con¬ 
trol over these political conditions, presupposed the existence of 
the unpolitical legal community that progressive thinkers before 
the war had conceived of. Constant modifications of boundaries 
by agreement, arrived at under the guidance of a public opinion 
which was determined by principles of pure justice, were con¬ 
ceivable only when political considerations were of no impor¬ 
tance at all. For such changes of frontiers were bound to affect 
the relative strength of the states concerned and could alter the 
whole pov'er situation in the world, especially that situation which 
had resulted from the World War and on which tlic observance 
of the peace treaties seemed to depend. But the idea that the League 
had to prevent conflicts concerning territorial questions in itself 
implied that the ideal of an unpolitical world was not yet realized. 

Territorial problems formed the subject of political disputes. 
These disputes frequently were defined as conflicts arising from 
the fact that one party demanded a change in the existing law. 
This law was regarded as expressed in the delimitation of the 
respective territorial spheres of the different states. In this con¬ 
nection it was observed that within national communities legisla¬ 
tive procedure provided an opportunity for changing the law in 
accordance with changing conditions of life, but that interna¬ 
tional legislation was not developed enough to make possible such 
changes through an orderly procedure. Here again appeared the 
connection between political conflicts and international legisla¬ 
tion; it seemed only necessary to improve international legisla¬ 
tion in order to enable the League effectively to deal with politi- 
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cal problems. It must be noted, however, that international 
legislation, as conceived of by progressives before the first World 
W^ar, was not regarded as having the task which now it seemed 
required to achieve. In the ideal situation as it was then expected 
to develop, international legislation was to lay down by consent 
rules required by reason for the regulation of the common un¬ 
political interests of the various peoples which had united in 
nation-states and had no longer any conceivable interest in ter¬ 
ritorial changes or in any other political problems. The idea that 
states corresponded to individuals in their role of private citizens 
and that they lived together under the rule of a law comparable 
to the private law of national communities was at the basis of 
that concef)t of international legislation, which, in the frame¬ 
work of progressive thinking, was the only one that could con¬ 
sistently be maintained. Within national communities, however, 
there existed besides the rules of private law those concerning 
the organization of the state and the acquisition and exercise of 
political power; the operation of these rules within the state or¬ 
ganization makes it possible legally to control conflicting politi¬ 
cal activities out of which the policy of the state itself emerges. 
The adaptation of the legal order to changed circumstances 
through legislation forms part of this process. By instituting inter¬ 
national organs, the Covenant had not transformed the interna¬ 
tional community in such a way as to make it similar to a state; 
the League could not fulfill in the international sphere the same 
tasks which the state performed in the national community. 

The international community remained essentially in the same 
condition in which it had been when Oppenheim suggested an un¬ 
political organization of the world based on the principle of state 
sovereignty and equality. With these principles the existence of 
a political central authority standing above individual states had 
seemed incompatible. Such an authority was still nonexistent. 
The League could act only through individual actions of its mem¬ 
ber states. Its functioning depended on the good will of these 
states, or at least of their great majority. Under these circum¬ 
stances the formulation of the common interest could be only 
a matter of calm reasoning, not of political activity. In the ab- 
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sence of a central authority as it existed within the states, such 
activity appeared as an element disrupting the community. The 
League organs were, therefore, essentially instruments for facili¬ 
tating reasonable behavior, which consisted in the preservation of 
a supposedly natural harmony of interests. The Assembly and 
the Council were not supposed to formulate a definite League 
policy. The League Council especially was not, as might perhaps 
have been assumed, an organ determining the policy of the whole 
community in accordance with the political tendencies prevail¬ 
ing within that community. It was not quite clear in what sense 
the member states of the Council represented other members of 
the League. But it is evident that they were expected neither to 
represent currents of a political nature nor to promote any politi¬ 
cal program to be adopted by the I^eague as a whole. The election 
by the Assembly of tlie nonpermanent members of the Council 
was not to be determined by considerations of this kind; nor 
were the Great Powers which occupied their Council scats per¬ 
manently supposed to impose a certain policy on the League, 
although their privileged position was due to political considera¬ 
tions. So long as the League remained an association of independ¬ 
ent states, it was impossible for legislation to fulfill in the inter¬ 
national domain the same tasks with regard to political problems 
which it performed in national communities, and this situation 
could not have been altered by any attempts to improve the pro¬ 
cedure of international legislation so long as this was an interna¬ 
tional procedure. 
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THE LEAGUE AS UNIVERSAL 
QUASI GOVERNMENT 


It may now be possible to define more clearly the League con¬ 
cept of international government, or rather quasi government. It 
has been seen that the purpose of the League was to deal with 
political problems, but that it was supposed that the international 
community itself was not a political body. While before the first 
World War progressives hoped for the elimination of politics 
from the international sphere, the League was intended to control 
politics, whose continued importance was therefore assumed; but 
this task could not possibly be performed unless political con¬ 
siderations had lost their importance—that is, unless conditions 
existed which would have made the League unnecessary. 

A particular process of reasoning, which clearly shows the 
influence of the progressive concept, led to the idea that an organi¬ 
zation of this type would be a workable institution. The yirogres- 
sives, who before the war had believed that an unpolitical uni- 
\ ersal legal community was developing, had based this belief on 
the assumptions that the peoples of the world were united by 
reasonable unpolitical interests, and that because of the universal¬ 
ity of these common interests the rules laid down in international 
agreements for the regulation of matters of common concern 
had a natural tendency to become universal. It has been seen 
above that the progressive concept had been somewhat modified 
as a result of the war. But it seemed possible, on the basis of 
the assumptions inherent in that concept, to arrive at some im¬ 
portant conclusions concerning the problem of international gov¬ 
ernment as it presented itself after the war and to find support 
for these conclusions in the previous practice of states. It ap¬ 
peared to be particularly significant in this respect that a number 
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of international agencies had been set up which permanently or 
for an extended period of time performed administrative func¬ 
tions of different kinds. The fact that these agencies existed and 
worked more or less satisfactorily seemed to justify the expecta¬ 
tion that a global organization, assuming the fulfillment of the 
common tasks of the peoples in general, would also function 
successfully. International bureaus and commissions concerned 
with one specific subject of common interest, even agencies estab¬ 
lished under particular circumstances by a limited number of states 
especially interested in a certain matter, thus could be regarded 
as models of a general organization of mankind.^ This process of 
generalization, which was characterized by the disregard of con¬ 
crete conditions, especially conditions of a political nature, could 
be considered perfectly legitimate from the progressive view¬ 
point, of which this disregard was typical. From tins viewpoint 
the question of procedure, of machinery intended to facilitate the 
satisfaction of common interests, was of primary importance. 
The existence of international organs handling matters of com¬ 
mon concern, wliich could not be handled satisfactorily within 
the framework of a single state, seemed to reveal the natural pro¬ 
cedure to be followed wherever there existed common reasona¬ 
ble interests. It thus became possible to expect that the types of 
international agencies which served the special interests of a group 
of states would prove workable also when they were used for the 
administration of the universal interests of mankind. Interna¬ 
tional unions with a large membership, w'hich like the Universal 
Postal Union had succeeded in a limited field in dealing with the 
problems concerned on their technical, unpolitical merits alone, 
appeared to indicate a progressive development which led to the 
solution of all international problems through organs guided in 
their work by reasonable standards rather than by considerations 
of power and politics. It appeared safe to assume that procedures 
used in particular cases would be equally useful if generally ap¬ 
plied. Furthermore, it was believed that, in the process of extend¬ 
ing international organization to all peoples and to all matters in 
which they had a common interest, the element of selfish national 
interest would gradually disappear which inevitably prevailed as 



22 <J THE LEAGUE AS QUASI GOVERNMENT 

long as no universal organizacion existed. Since the existing admin¬ 
istrative agencies bad left intact the independence of the states 
which had established them, the fear that such a universal organi¬ 
zation would destroy that independence appeared unjustified. It 
thus seemed reasonable to ask why there could not and should 
not be a global international organization dealing, in a spirit of 
abstract justice and reason, with all questions of general concern, 
including the most important of them, the prevention of war. 
Thus the idea emerged that there could be an essentially unpoliti¬ 
cal community concerned with political problems. 

Looked at from this viewpoint, diplomatic history revealed a 
considerable amount of useful precedents; metht)ds adopted by 
states for solving international problems of various kinds as¬ 
sumed a new significance as models of a general regulation of 
international life. It seemed only required to purge those methods 
from the particular political elements which in the past had 
vitiated their working, and it was not considered necessary to ask 
to what extent their effectiveness had depended on particular 
political conditions. It was by a similar process of thinking that 
the World War had acquired the meaning of a precedent of a 
common action taken by the international community against a 
disturber of the peace. The successful prosecution of that war had 
required a close cooperation of the Allies even in nonmilitary mat¬ 
ters. It seemed reasonable to assume that the unity of purpose 
which had been achieved in time of war would also be possible to 
obtain for the even more vital tasks of peaceful international 
intercourse. 

A particular example of this type of reasoning can be found in 
the covering letter which, on June 24, 1919, M. Clemenccau, in 
his capacity of President of the Peace Conference, addressed to 
the Polish Representative, together with the Polish Minorities 
Treaty.^ Through special legal instruments not embodied in the 
Covenant, the League was given certain duties with regard to the 
protection of racial, religious, and linguistic minorities in a num¬ 
ber of Central and Eastern European countries against the dan¬ 
ger of unjust treatment or oppression by their respective govern¬ 
ments. The origin and purpose of this regime were explained in 
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that covering letter. It was pointed out there that the principle of 
an international protection of minorities was not new; diplomatic 
history afforded examples of treaties imposing on states the obliga¬ 
tion to comply with certain standards of government with regard 
to minorities. But “under the older system the guarantee for the 
execution of similar provisions was vested in the Great Powers.” 
h'xpericnce had shown that “this was in practice ineffective, and 
it was also open to the criticism that it might give to the Great 
Powers, cither individually or in combination, a right to inter¬ 
fere in the internal constitution of the States affected which 
could be used for political purposes.” Under the new system the 
guarantee of the rights of the minorities was entrusted to the 
League in a manner which was suppo.sed to exclude the danger 
of political interference in the internal affairs of the countries 
concerned. 

The League of Nations, which merely provided for a machinery 
designed to facilitate the cooperation of independent states, did 
not essentially modify the former structure of the international 
community. There existed no world government which could 
have interfered directly in the internal affairs of the states which 
had assumed special obligations concerning the treatment of mi¬ 
norities. The observance of the.se obligations ultimately depended 
on the states’ good will to comply with them and to respect the 
supervising authority of the states united in the League. As stated 
in M. Clemcnccau’s letter, states had previously exercised such 
authority by virtue of international treaties. But it obviously was 
assumed that, when the states of the world united in a global 
organization and when some of them performed on behalf of 
that community tasks which formerly had been accomplished by 
isolated states or groups of states, the whole character of the ac¬ 
tion would change fundamentally. The states acting in the League 
were expected not to be motivated by particular political interests 
but to apply the principle of justice and reason, on whose uni¬ 
versal validity the unity of the global community was based. The 
governmental activity of an individual state, bound to respect cer¬ 
tain rights of minorities which were guaranteed by the League, 
seemed to be subject to a supervision not by other states but rather 
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by the community of mankind as such. It then appeared possible 
to hope that this supervision would be exercised in a manner 
that lifted the whole problem of minorities above the sphere of 
politics and assured the strict observance of just principles of 
government without regard to political circumstancc.s and A^ irh- 
out the necessity of political compromises. 1 he moral authorit)^ 
of mankind seemed sufficient to guarantee the effectiveness of the 
regime. It was easily forgotten that the system of the protection 
of minorities was imposed exclusively on weaker states under spe¬ 
cial political circumstances, and that its extension to all members 
of the League which comprised minorities among their popula¬ 
tions was impracticable, although such an extension w^ould have 
been logical in an organization uniting mankind under the rule 
of universal standards of conduct. 

As the organized community of mankind, the League neces¬ 
sarily had a character different from that of the international com¬ 
munity as it had been conceived of by positivist writers before 
the war. According to the positivist concept, the international 
community was a limited group of states, the civilized states of 
the world, which lived together under a legal order which they 
had laid down for the regulation of their mutual relationships. 
The League, however, was not intended to serve the specific inter¬ 
ests of a certain group of states which for this purpose agreed to 
observe a particular set of legal rules. It was rather designed to 
organize the global community, which supposedly was kept to¬ 
gether by natural ties, in such a way as to facilitate the observance 
of the universal principles of reason and justice. The organization 
was, therefore, in prinicple to be universal. It is true that the 
League was not supposed to cover the whole w^orld from the start, 
and the Covenant expressly took account of its lack of universal¬ 
ity by laying down rules concerning the relationship between 
the League and nonmember states.^ Provision was also made for 
the withdrawal of member states from the organization.^ But it 
was assumed that their natural interests would make it practically 
impossible for the members to exclude themselves from the or¬ 
ganization. The fact that, at the time of the League’s establish¬ 
ment, it could not be foreseen when some important states, espe- 
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dally Germany and Russia, would be fit for membership, resulted 
from particular circumstances. The general barrier, which for¬ 
merly had separated the dvilized from other states, tended to dis¬ 
appear. Stares like China, which before the war had not been re¬ 
garded as full members of the international community, were 
among the original members of the League. 

It has been seen before that the unity of the community of 
mankind, which resulted from the universal standards of reason 
and Justice, appeared to be higher in kind than the unity produced 
within the various sections of humanity which were organized 
as states. Standards of reason and Justice, rather than of mere 
legality, were supposed to guide public opinion, which was the 
highest authority in the global community and, therefore, in the 
League of Nations. President Wilson very clearly e.Kprcssed this 
idea when he declared in Paris that “public opinion gives Judg¬ 
ment in a manner that is broader and more equitable” than the 
decision of a law court.” On the same occasion Wilson said: 
“.Matters which relate to the good faith of nations are extremely 
delicate; in such a case the only sanction is that of public opinion. 
The Courts of J ustice make their decisions according to the rules 
of law, and in such a matter as this the moral Judgment of peoples 
is more accurate than proceedings before a tribunal.” “ The main¬ 
tenance of Justice was one of the objects of the League which, in 
the Preamble, the Covenant mentioned before the respect for all 
treaty obligations—^that is, for the rules of positive law.^ 

According to the progressive concept of the community of man¬ 
kind, the universal standards of Justice and reason applied not 
only to the relationships between states, but also to the states’ 
internal affairs. That community, with which the League was 
supposed eventually to coincide, was conceived of as uniting the 
individual members of the human race in spite of the fact that they 
belonged to different states. The unity seemed established through 
the highest principles of human conduct common to all human 
beings. Thus the League could appear as “an organization of 
liberty and mercy for the world.” ** It therefore was concerned 
with the condition of the individuals within their various national 
communities, with their mutual relationships, and their relations 
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to their governments. It was one of the fundamental principles 
of the progressive concept that the peace of the world depended 
on the observance, within the various states, of the standards of 
reason, liberty, and justice. This observance alone seemed to make 
it possible to maintain, in a world divided into states, the con¬ 
nection between the members of the human race. Accordingly, 
the states composing the League of Nations were to have a demo¬ 
cratic form of government.® In addition to this general rule, there 
were provisions of a particular nature which were based on the 
idea that there existed a close relationship between order and 
peace in the global community and the condition of the indi¬ 
viduals within their respective states, and that that community had 
the task of guaranteeing the respect for certain standards of free¬ 
dom and humanity. Reference has already been made to the rules 
concerning the protection of minorities. Another example may 
be found in Part XIII of the Treaty of Versailles, which provided 
for the establishment of the International Labour Organisation. 
It was pointed out there that the Contracting Parties agreeing 
on these provisions were “moved by sentiments of justice and 
humanity, as well as by the desire to secure the permanent peace 
of the world”; the conditions of labor seemed to involve “such 
injustice, hardship and privation to large numbers of peoples as 
to produce unrest so great that the peace and harmony of the 
world farej imperiled.” Finally, Article 22 of the Covenant, 
which dealt with the mandate system, may be mentioned in this 
connection. The peoples that inhabited certain territories formerly 
belonging to the conquered states were not regarded as capable 
of independently governing themselves. But these peoples were 
not considered to be outside the bond uniting all mankind. Article 
22 declared that their well-being and development formed “a 
sacred trust of civilization,” and the mandates system was repre¬ 
sented as a method of performing, through the League, the duties 
thus imposed on humanity. The tutelage of the peoples concerned 
was entrusted to advanced nations which were to exercise their 
tutelage as mandatories of the League and under the latter’s super¬ 
vision. 

Since mankind was bound together by the universal and high- 
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est standards of human conduct, the fact that the global com¬ 
munity dealt with a certain matter seemed automatically to raise 
it into a sphere where reason and justice prevailed. Problems 
which in the internal life of a nation were the subject of passionate 
conflict could then be supposed to appear in a different light in 
that higher sphere. Thus President Wilson expressed the view 
that the purpose of the International Labour Organisation was 
to lift the labor question of the day “into the light,” “out of the 
haze and distraction of passion, of hostility.” He told his audi¬ 
ence: “The more men you get into a great discussion the more 
you exclude passion. Just as soon as the calm judgment of the 
world is directed upon the question of justice to labor, labor is 
going to have a forum such as it never was supplied with before, 
and men everywhere are going to see that the problem of labor 
is nothing more nor less than the problem of the elevation of 
humanity.” 

The League, although interested in the condition of the masses 
of individuals and supposed to unite these masses in a universal 
organization, was however composed of communities which were 
organized bodies themselves and which had gathered in the League 
in order better to be able to maintain their independent existence. 
Here again tlic inconsistencies became apparent which were in¬ 
herent in the progressive concept in general and in the League 
of Nations idea in particular. The principle of state independence 
appeared to be in conflict with the other principle, which seemed 
to require the performance by the global community of govern¬ 
mental or quasi-governmental tasks. 

The League Covenant contained a clause expressly protecting 
tlie independence of its member states. This clause was paragraph 
8 of Article 15, which was inserted in the Covenant on American 
initiative. It provided that if a dispute likely to lead to a rupture 
was submitted to the Council, this organ was not allowed to 
make a recommendation as to the settlement of the conflict if 
the dispute were found to arise out of a matter which, by inter¬ 
national law, was solely within the domestic jurisdiction of one 
of the parties.’^ It was supposed that, under international law, 
each state enjoyed complete freedom of action with regard to 
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certain matters; the international community was not permitted 
to intervene in this sphere of discretion even through a recom¬ 
mendation that was not binding on the states concerned. This 
provision seemed to be in accordance with one of the fundamental 
principles of the new order established after the war. This prin¬ 
ciple, as expressed by President Wilson, was that “the countries 
of the world belong to the people who live in them . . . they 
have a right to determine their own destiny and their own form 
of government and their own policy.” It obviously was as¬ 
sumed here that the various peoples would use their freedom in 
a manner compatible with the common reasonable interests of 
mankind; it was hoped especially that they would freely adopt 
and maintain a democratic form of government. Otherwise it 
would be difficult to understand why it seemed unnecessary gen¬ 
erally to secure the maintenance of democratic institutions within 
the different national communities, which was regarded as the 
principal guarantee of peace and, consequently, as a condition 
of acquiring membership in the global organization. The pro¬ 
gressive concept, in the light of which the human race appeared 
continuously to rise to higher stages of development, evidently 
made the trend leading to the adoption of that form of govern¬ 
ment seem irresistible and to exclude the idea that positions once 
obtained would be abandoned again. Thus Wilson felt justified 
in saying that there were “not going to be many other kinds of 
nations long” than those whose governments were their servants 
and not their masters.’® The realization of the ideal situation, as 
conceived of by the adherents of traditional progressive inter¬ 
nationalism, thus seemed near. While the individual members of 
the human race appeared permanently to be unable to coexist 
without being united in states, it was considered possible to ex¬ 
pect that the states themselves would develop in such a way that 
they would become ideal persons motivated in their conduct by 
the reasonable interests of their respective peoples, which coin¬ 
cided with those of mankind. 

The internationalists believed that before the ideal situation 
was reached, revolutions might be necessary in order to make peo¬ 
ples free from oppressive governments. Tn several of his speeches 



THE LEAGUE AS QUASI GOVERNMENT 23} 

Wilson made it clear that the League had not the task of sup¬ 
pressing revolution undertaken for this purpose and that espe¬ 
cially Article lo of the Covenant did not “stop the right of revolu¬ 
tion.” Rebellion here evidently was supposed generally to have 
the purpose and effect of liberating people from oppression, espe¬ 
cially from subjection to foreign rulership. It seemed to be possi¬ 
ble to expect that a people whose aspirations for national inde- 
})cndcnce were satisfied would govern itself in accordance with 
the principles of liberty and justice which guaranteed universal 
peace and harmony.” 

But revolution was not to be necessary under the new regime 
in order to give a people which wanted to live independently the 
liberty to which it was entitled. As President Wilson constantly 
pointed out, the Covenant, especially its Article ii, offered to 
the oppressed peoples of the world a regular procedure of ob¬ 
taining justice and even complete independence. In paragraph 2, 
that article declared it to be the friendly right of each member of 
the League to bring to the attention of the Assembly or of the 
(Council any circumstances whatever affecting international rela¬ 
tions which threatened international peace or the good under¬ 
standing between nations upon which peace depended. There 
existed now a forum “for the right of mankind,” and, on the 
initiative of any League member, nations which wished to exer¬ 
cise the power of self-determination could “come into that great 
forum, they [could] point out how their demands [affected] 
the peace and quiet of the world.” Thus, “weak and oppressed 
and restive peoples” could be given “a hearing before the judg¬ 
ment of mankind.” In this connection it may be recalled that 
Article 19 of the Covenant was intended to make possible a 
peaceful change of frontiers in accordance with the wishes of the 
populations concerned. By these provisions the League was given 
the authority to deal with questions which essentially concerned 
the internal affairs of its member states, through a procedure which 
was supposed to be efiFective. 

It seemed logical thus to provide for an intervention by the 
global community for the purpose of safeguarding the liberty 
of the peoples of the world. But the idea that that community 
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could intervene in the internal affairs of a state obviously was in 
conflict with the general principle according to which the man¬ 
agement of those affairs was left to each state. This conflict was 
inherent in all theories of international law that were based on 
the concept of state independence but at the same time wanted 
to demonstrate the possibility of enforcing the international legal 
order. It was also apparent in the League of Nations idea. 

The optimistic assumptions concerning the use which the states 
would make of their freedom were contradicted by the idea that 
the League of Nations, representing the universal community, was 
entitled and obliged to intervene in order to give peoples the 
liberty to which they justly aspired. That idea implied the neces¬ 
sity of continuously subjecting the stares to the control of a 
higher authority. By providing for a regular procedure intended 
to lead to the liberation of oppressed peoples, the Covenant ad¬ 
mitted the continued existence of oppression within states and 
the permanent risk of an abuse of the power which states had 
at their disposal."" The distrust of power and of those who hold 
it had always been one of the characteristic elements of the pro- 
gre.s.sivc concept, which could not easily be reconciled with the 
belief in the state as an ideally reasonable person. It was that dis¬ 
trust which seemed to exclude the superstate as a possible solu¬ 
tion of the problem of world organization, because the existence 
of a government covering the whole world would simply have 
enlarged the risk of the abuse of power. If the various states 
and their governments needed control and if this control were 
not to be exercised by a superstate, then the masses of the indi¬ 
vidual members of the human race necessarily appeared as the 
highest authority in the world. Not the states, but all the nonnal 
individuals of the world together thus became, as far as the global 
community was concerned, the ideal persons who were able uni¬ 
formly to ascertain and to express, in the form of public opin¬ 
ion, the universal standards of justice and reason, although the 
same individuals admittedly needed a state organization for their 
peaceful coexistence in national communities. The idea that the 
global community ultimately derived its authority not from stares 
but from the masses of individuals frequently found expression in 
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the Statement that the League of Nations was not an association 
of governments but of nations or peoples.^*' The peoples of the 
world, who supposedly shared the same natural interests, here 
were opposed to the governments which represented the state 
and its sovereignty. From this point of view the principle of the 
sovereignty of states was not an expression of the reasonable rule, 
according to which each state was free to conduct its own affairs. 
It rather indicated a state’s and its government’s insistence on a 
policy of selfishness and disregard for the general interest. In this 
connection it must be made clear that the provision of paragraph 
8, Article 15, which restricted the intervention of the League with 
regard to matters within a state’s domestic jurisdiction, was not 
inserted in the Covenant because such matters (as, for instance, 
tariff and immigration questions) could not possibly concern other 
states. On the contrary, this clause expressed the reluctance of 
states to admit interference in affairs wliich they wanted to reg¬ 
ulate according to their own will, although other states were 
vitally interested in their regulation. Thus, by their insistence on 
sovereignty, the states, as represented by their governments, ap¬ 
peared to keep the peoples of the world separated and to obstruct 
rather than promote the satisfaction of the common reasonable 
interests of mankind. The difficulties that were bound to arise 
under these circumstances could be solved only, it seemed, if the 
states could be induced to surrender part of their sovereignty to 
the universal community. This possibility could be envisaged only 
if it were understood that sovereignty was not a quality which a 
state had to possess in its entirety if it were to remain a state. Then 
it was a question of the development of international law to what 
extent subjects which had been solely within the states’ domestic 
jurisdiction became matters of international concern. From this 
point of view the development of international law seemed to lead 
not only to a clearer definition of the mutual rights and duties of 
states, but also to an increase in the global community’s authority 
to deal with questions which formerly had been within each 
state’s sphere of discretion.-- There appeared to exist no reason 
why, by this method, the global community should not acquire 
rights of supervision with regard to the exercise of governmental 
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authority within the national communities, just as the League con- 

trollcd its members^ right to go to war. It sccnicd appropriate to 
subniit to the judgment of mankind ^^aJJ the questions which have 
eaten into the confidence of men towards their governments/’ 
The mandates system provided for the supervision of the manner 
in which certain backward peoples were governed; it could be 
regarded as a model for the administration of colonies and other 
dependencies under the control of the League.-^ Certain minor¬ 
ities enjoyed an international protection of their rights by virtue 
of special undertakings. The idea could arise that not only this 
protection should be extended to all minorities, but also that a 
general international guarantee of the rights of man should be 
established which would secure for each subject of a state the 
respect of his essential liberties.-'^ 

\Vhen it was hoped that the states would give up parts of their 
sovereignty to the international community, it was not expected 
that eventually that community would become sovereign in the 
same sense in which the states were sovereign. The global com¬ 
munity was supposed to derive its superior character from the 
fact that, instead of being governed like a state, it was to be guided 
by the public opinion of mankind, which was regarded as ex¬ 
pressing the standards of justice and reason wdrhout being dis¬ 
turbed by political considerations. That community's authority 
was considered to be superior to that of the various political 
units into which the world was divided. Therefore it should have 
been independent of these units. It then might have appeared that 
the matters of common concern to mankind as a whole were ad¬ 
ministered best by bodies composed of independent, impartial, 
and reasonable persons who acted under the direct guidance not 
of states but of the masses of the members of the human race. The 
League of Nations, which was intended to be the organization of 
the community of mankind, however, was an association of or¬ 
ganized peoples; its members were states,-** and its main organs, 
the Council and the Assembly, were composed of delegates of 
states acting in accordance with the instructions which they re¬ 
ceived from their governments. 

At the time when the League came into existence the incon- 
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gruity of this situation was not overlooked entirely. For instance, 
the idea that the League Council, the members of which were 
states and not individuals, should act as an independent organ of 
the global community was expressed not only by irresponsible 
dreamers and prophets. In 1920 in one of the first sessions of the 
Council, the Italian delegate Tittoni declared that “the Council 
was not a Conference of Governments, but that the Delegates, 
once appointed, were free to act as members of an international 
body as independent as the magistrates of a court.” In his opin¬ 
ion “the whole future of the League depended on convincing the 
world that the Delegates on the Council were not mere puppets 
of which the Governments held the strings.” This statement was 
at once opposed by the British representative, and the latter’s opin¬ 
ion was confirmed by the First Assembly, which declared that 
the representatives on the Council were “responsible to their own 
Governments and to those Governments alone.” In later years 
it was regarded as desirable that the Council members be rep¬ 
resented on that organ by the Prime Ministers or Ministers of 
Foreign Affairs—that is, by persons who were able most authori¬ 
tatively to express the views of their respective governments. Sup¬ 
porters of the League regarded the fact that states conformed to 
this principle as a proof of the organization’s importance and 
vitality. This kind of representation, in fact, corresponded to the 
idea mentioned above, that the Council was intended by its com¬ 
position to reflect the actual distribution of the organized po¬ 
litical power of the world. But in 1920, during the Council session 
referred to before, the principles which should g^ide a state in 
the selection of delegates to that body had been discussed from 
a different viewpoint.** According to the summary in the Minutes 
of the opinions of the Council on the subject, “emphasis was laid 
upon the advisability of securing that representatives on the 
Council should, as far as possible, be the same persons from session 
to session; the continuity of policy and authority of the Council 
would thereby be assured.” One of the representatives partic¬ 
ularly stressed the need for continuity in representation in view 
of the instability of governments. Here it obviously was under¬ 
stood that the Council should exercise an authority independent 
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of that of the states which were its members. This view evidently 
conflicted with the idea that the Council was to be composed of 
the leading statesmen of their respective countries. 

The Council was supposed to direct the aifairs of the League 
under the general guidance of the Assembly, in which all members 
of the organization were represented by delegates. President Wil¬ 
son expected the Assembly to perform the task of “the court of 
the public opinion of the world.” But the delegates at the 
Assembly were selected by their respective governments and 
voted according to the instructions which they received from 
them. At the time when the Covenant was drafted it was realized 
that there was a certain inconsistency in the idea that the public 
opinion of mankind should be cxpres.sed through the official dele¬ 
gates of states whose conduct was supposed to be controlled by 
that public opinion. The problem arose how “to bring the League 
into more direct relations with the peoples of the States members 
of the League.” Such a dirca relation was indeed of primary 
importance if the League was to constitute the organization of 
mankind and to control, on behalf of the peoples of the world, 
the governments of states and especially to check the abuse of 
power which these governments might commit. The following 
proposal was submitted to the League of Nations Commission of 
the Peace Conference: “At least once in four years, an extraor¬ 
dinary meeting of the Body of Delegates shall be held which shall 
include representatives of national parliaments, and other bodies 
representative of public opinion, in accordance with a scheme to 
be drawn up by the Executive Council.” This proposal was not 
adopted. In its final form the Covenant provided that each mem¬ 
ber of the League could have three representatives although only 
one vote at meetings of the Assembly,*'* and it was understood 
that each state was free in the selection of its delegates. In the 
following passage of his speech before the Plenary Session of the 
Peace Conference on February 14, 1919, President Wilson stated 
the problem of making this Assembly representative of the peo¬ 
ples and explained the reasons for the solution adopted by the 
Commission: 
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When it came to the question of determining the character of the 
representation in the Body of Delegates, we were all aware of a feel¬ 
ing which is current throughout the world. Inasmuch as I am stating 
it in the presence of official Representatives of the various Govern¬ 
ments here present, including myself, I may say that there is a uni¬ 
versal feeling that the world cannot rest satisfied with merely official 
guidance. There reached us through many channels the feeling that 
if the deliberative body of the League was merely to be a body of 
officials representing the various Governments, the peoples of the 
world would not be sure that some of the mistakes which preoccupied 
officials had admittedly made might not be repeated. It was impossible 
to conceive a method or an assembly so large and various as to be 
really representative of the great body of the peoples of the world, 
because, as I roughly reckon it, we represent as we sit around this 
table more than twelve hundred million people. You cannot have a 
representative assembly of twelve hundred million people; but if 
you leave it to each Government to have, if it pleases, one or two or 
three representatives, though only a single vote, it may vary its repre¬ 
sentation from time to time; not only that, but it may originate the 
choice of its several representatives, if it should have several, in dif¬ 
ferent ways. Therefore, we thought that this was a proper and a very 
prudent concession to the practically universal opinion of plain men 
everywhere, in that they wanted the dof)r left open to a variety of 
representation instead of being confined to a single official body with 
which they might or might not find themselves in sympathy 

This method of representation could hardly he regarded as a 
very satisfactory solution of the problem of establishing direct 
contact between the League and the peoples. The governments 
determined the composition of their delegations. Even if a gov¬ 
ernment selected a person who was not in general agreement with 
its policy, .such as a member of an opposition party, the vote of 
the state was to be cast according to the instructions which the 
government gave to the delegation.’’® Under these circumstances 
it depended not on the persons of the delegation but on the gen¬ 
eral relationship within each state, between government and peo¬ 
ple, to what extent a people could be considered represented by 
the state’s delegates on the Assembly.”^ When the member states 
of the League were “fully self-governing” in the sense in which 
this term originally was understood, then the peoples could be 
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regarded as expressing their opinions through the representatives 
of their respective states. In this sense Wikon said in the League 
of Nations Commission of the Peace Conference: “Every gov¬ 
ernment which will be a member of the League is a responsible 
government and if it does not satisfy public opinion, it will be 
subject to criticism and so compelled to choose representatives 
who v'ill satisfy public opinion.” 

This statement indicates the solution of the representation prob¬ 
lem which must be considered to be correct from the viewpoint 
of the optimistic progressive who believed that the states in gen¬ 
eral had become more democratic, that consequently the govern¬ 
ments expressed the will of their respective peoples, and that 
thereby the reasonable conduct of state affairs was guaranteed. 
But the problem of giving the peoples representation in the 
League Assembly had arisen just because it seemed that govern¬ 
ments could not be trusted and that an authority was required 
which was higher than the states directed bv them. Tt is the fun¬ 
damental conflict inherent in the League of Nations idea which 
here again becomes apparent. The conditions which the Tycague 
was intended to realize had to exist already if the organization 
were to fulfill its tasks. Although the League was supposed to 
function under the supreme authority of the peoples of the world 
and thus to establish an authority independent of and superior to 
any state organization, it nevertheless was not meant to be an 
experiment in ideal anarchism. The sovereignty of the states was 
to be restricted, but they were not expected to disappear and to 
leave the masses of individuals entirely under the direct control 
of the community of mankind which in itself was not a political 
body. The members of the League were states, not individuals or 
groups of individuals, and ultimately it could act only through 
its member states. Under these circumstances, the succe.ss of the 
League depended on the reasonableness and good will of the states 
acting through their governments. According to the progressive 
concept, only states which were governed democratically could 
be expected to possess these qualities. A democratic government 
was supposed to express the will of its people and to act in accord¬ 
ance with the natural interests which their people shared with all 
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the otlier peoples of the world. States and governments of this 
type alone could coexist peacefully under the rule of a universal 
law. The question as to the superior character of the states or the 
masses of individuals composing them did not arise when the 
states were simply organizations through which those masses 
acted. According to the progressive idea, if the peoples of the 
world were governed democratically, the community of states 
would have coincided with the community of mankind. Organs 
established and controlled by governments for dealing with mat¬ 
ters of common concern to all peoples automatically could have 
been expected to serve the interests of those peoples. In this case 
the states evidently would not have required any supervision of 
their management of internal affairs. On the other hand, when a 
general supervision of governmental activities by the community 
of mankind was necessary—that is, when that community should 
have had an existence independent of the aggregate of states—the 
conditions were absent which made it possible to assume that, in 
an association of states, there was an authority different from and 
superior to the states. The formation of a world public opinion 
which was to exercise that authority appeared in the progressive 
concept as the result of the general adoption of a form of govern¬ 
ment which guaranteed the freedom of the citizens, especially the 
liberty of expressing their thoughts. The more general the need 
of an international guarantee of individual liberty became, the 
less likely was the formation of a uniform opinion of this world 
upon wliich that guarantee was to be based. Once the states were 
not regarded as ideal persons, the whole idea of relationships in 
the global sphere was modified. The world appeared as divided 
into states which, considered from the progressive point of view, 
had not reached the final state of perfection, but whose govern¬ 
ments nevertheless generally found some kind of popular support. 
The progressive thinker might have regarded as improper the 
means by which this support was secured; a government’s power 
might have seemed to be based on force and misinformation of the 
people rather than on free consent resulting from reasonable con¬ 
siderations. But the fact remained that there existed various public 
opinions supporting divergent governmental practices in ^ffer- 
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ent states. They upheld their respective governments with regard 
to the determination of the national interest. The analysis of the 
League’s system of collective security has shown that this system 
seemed required because the various states had vital interests of 
their own which constituted a source of political conflicts. As 
long as the world remained divided in this manner, the division 
neccs.sarily was reflected in a global organization which did nor 
have the character of a superstate. The relationships which gave 
the global community its particular character were relationships 
between states which were always at least potentially political. 
This character of the international sphere remained the same when 
r/icre existed an organization vt'hich united a great number of 
scares or all of them. Giving such an association of states the right 
to deal with matters considered to be of common concern to all 
states did not necessarily have the effect of lifting these matters 
out of the sphere of politics into an unpolitical sphere of justice 
and reason.”* Whenever states allou'ed an organization of this 
type to intervene in their internal affairs, they did nor surrender 
^rts of their sovereignty to a higher entity. Such an undertaking 
simply meant that the matter in question became a subject of 
rigdits and duties of several states. It then naturally depended on 
the circumstances of the concrete case whether or not states en¬ 
trusted certain questions to an international organ; these circum¬ 
stances also determined the degree of authority which could be 
conferred on such an organ, this body’s composition, the number 
of states which could be associated with the international regula¬ 
tion of such questions, and the pos.sibility of dealing with the 
matter in question in an unpolitical manner. In any case the so- 
called surrender of sovereignty did not alter the fact that the 
effectiveness of international control depended on the good will 
of the states concemed-or, if this good will were absent, on the 

^villingness of the other states to use pressure against them_and 

It was to be expected that all decisions to be made in this connec¬ 
tion would be conditioned by considerations of national interest 
and power. 
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There existed a number of important international problems 
which seemed to lend themselves to a purely unpolitical treatment 
by the global community. These were the “technical” problems 
with which the League of Nations dealt through specialized tech¬ 
nical organizations and advisory bodies. The progressive idea was 
still alive that the unpolitical interests common to all human beings 
would keep the peoples of the world together in a peaceful uni¬ 
versal community if they were left free to satisfy these interests 
in a reasonable manner. In the economic domain, which appeared 
to comprise the most important of the nonpolitical interests, pro¬ 
gressive internationalists still regarded free trade as the most 
reasonable principle, the general application of which would re¬ 
sult in general welfare. In the third of his Fourteen Points, Wilson 
proposed as part of “the program of the world peace,” “the only 
possible program, as we see it,” the “removal, so far as possible, 
of all economic barriers and the establishment of an equality of 
trade conditions among all the nations consenting to the peace and 
associating themselves for its maintenance.” The general applica¬ 
tion of the rule of equality of trade conditions necessarily seemed 
to progressives to be particularly desirable even if the principle 
of free trade were not fully realized and states remained free to 
adopt measures designed to restrict the import and export of 
goods. For a system of equality, such as would have resulted from 
a generalization of the most-favored-nation treatment, made the 
world appear as a unit, because the position of each state was 
the same with regard to all other states, so that each state seemed 
to have economic relations with the whole world instead of deal¬ 
ing separately and differently with every other state. The clause 
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of the Covenant dealing with economic matters ^ did not embody 
Wilson’s program. It only provided that “subject to and in ac¬ 
cordance with the provisions of international Conventions cxist- 
'vevs orVeteaUet to he agreed upon, the Members of the l.cag«c 
® wake provision ro secure and maintain freedom of com- 
wunications and of transit and equitable treatment for the com¬ 
merce of all Members of the League." But whatever the correct 
inrerpretation of the term “equitable treatment" may have been, 
the guiding idea of the League agencies dealing with economic 
matters evidently was to establish a general regime of free or at 
least freer international commerce, which theoretically was re¬ 
garded as a guarantee of universal welfare and prosperity.® 

Besides questions of communication and economic problems. 
Article 2 3 of the Covenant mentioned a certain number of other 
matters in regard to which the members of the League undertook 
to cooperate. This provision implemented the clause of the Pre¬ 
amble, which declared the promotion of international coopera¬ 
tion to be one of the purposes of the League. In its Part XIII,® 
which laid down the rules concerning the “Organisation of La¬ 
bour,’’ the Treaty of Versailles declared that “the League of Na¬ 
tions has for its object the establishment of universal peace, and 
such a peace can be established only if it is based upon social 
justice.” In the progressive’s opinion just social conditions resulted 
from the satisfaction of the natural interests of the peoples of the 
world which were regarded as essentially unpolitical.'* It was 
expected that international cooperation designed to satisfy those 
interests would have a beneficial effect on the political sphere 
insofar as it reduced the danger of war. On the other hand, it was 
recognized that without peace international cooperation could 
hardly be successful. It thus was realized that there existed a cer¬ 
tain relationship between the political and the unpolitical domains 
and that the two spheres influenced each other; but they were re¬ 
garded as separate spheres which were supposed to be essentially 
different. 

The League of Nations, primarily designed to preserve peace 
by facilitating the settlement of political disputes and by restrict¬ 
ing the right to go to war, seemed also to provide an appropriate 
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framework for the management of the common affairs of man¬ 
kind which were of an unpolitical nature. Article 24 of the Cove¬ 
nant dealt with international bureaus established by general 
treaties and commissions for the regulation of matters of inter¬ 
national interest; in principle these organs were to be placed under 
the direction of the League. This provision, which was intended 
to make the new organization a center of international coopera¬ 
tion, did not find extensive application. But the League itself set 
up a machinery, the purpose of which was the centralization of 
work concerning the promotion of economic and social welfare 
throughout the world. The idea underlying the establishment of 
this machinery was that a permanent organization was required to 
deal on a global scale with all problems of this kind. Whereas 
previously international cooperation had developed in different 
separated fields and had led to the creation of a variety of agencies 
unrelated to each other, now the necessity was felt to establish a 
central organization which covered a wide range of technical 
activities. This feeling corresponded to the idea that mankind was 
a unit kept together by the reasonable, unpolitical interests which 
were common to all peoples irrespective of the political division 
of the world; it was assumed that more and more interests would 
transcend the national sphere and would acquire an international 
character. It has been noted above that it was not easy to reconcile 
the progressive idea, according to which the international sphere 
was steadily expanding at the expense of the national domain, with 
the belief, also inherent in progressive thought, that, in order to 
deal with the increasing number of international interests, no 
statelike organization of the world was required, but that it was 
sufficient to provide for the maintenance of harmonious relations 
between the various peoples which belonged to different inde¬ 
pendent states. The League of Nations, although not a superstate, 
created a general link between various bodies designed to pro¬ 
mote international collaboration in different fields, and to that 
extent was supposed to make the global community similar to a 
state in which specialized agencies performed different tasks 
within a centralized organization and in accordance with general 
principles of government. The existence of a permanent machin- 
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ery seemed to guarantee the orderly progress of collaboration be¬ 
tween the peoples of the world. 

The type of work to be accomplished by the different agencies 
varied according to the fields in which they were operating. But 
generally these bodies had the task of preparing for the conclu- 
.sion of conventions regulating the rights and duties of states in a 
certain domain. It was hoped that as a result of this work a net¬ 
work of international agreements gradually would cover the 
whole range of matters of international concern. It was expected 
that this process of lawmaking would contribute to the develop¬ 
ment of a system of global law embodying rules of general validity. 

The final drawing up of the texts of agreements to be signed 
and ratified or to be adhered to by the various states generally was 
the task not of the Assembly but of special conferences held 
“under the auspices” of the League of Nations. Preparation of the 
agreements was one of the major duties of the advisory commit¬ 
tees set up by the League and constituted an essential part of the 
League’s machinery in the field of technical activities. 

The Assembly and the Council were supposed to exercise a 
general supervision over the work of the various bodies dealing 
with technical matters and especially to determine the scope and 
direction of this work.® But the technical organizations and ad¬ 
visory bodies set up by the League were to enjoy a certain inde¬ 
pendence which allowed them to treat the matters under con¬ 
sideration as technical problems.® It was considered to be the 
characteristic feature of these matters that they lent themselves to 
technical treatment and, therefore, to purely legal, unpolitical 
regulation. In one of its publications designed to inform the pub¬ 
lic of the League and its activities,’ the League Secretariat ex¬ 
plained that, within the Communications and Transit Organisa¬ 
tion, the problems concerning communications and transit were 
to “be dealt with on their technical and legal merits, excluding so 
far as possible anything that might lead to political rivalries.” The 
guiding principle of the Organisation was to provide for inter¬ 
national contacts other than those established “through political 
and diplomatic agents.” ® In its technical bodies, especially the 
advisory committees and the subsidiary committees set up by 
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them, the League tried to maintain direct contacts between per¬ 
sons who, through the work which they performed as public offi¬ 
cials within their respective countries or through their private oc¬ 
cupation, had acquired special knowledge of technical problems 
interesting the community of mankind. In this manner it seemed 
possible to pierce the walls which national sovereignty erected 
between the states and to bring together in international organs 
the peoples of the world rather than the states.® 

Expert knowledge of the matters concerned appeared as an 
essential qualification of the persons entrusted by the League with 
work in its technical bodies. Technical problems were supposed to 
find a rational solution when they were considered from a merely 
technical viewpoint. The autonomy of the economic sphere espe¬ 
cially seemed to the progressive thinker to make it possible and 
necessary to solve economic problems on the basis of purely eco¬ 
nomic considerations. If, as progressives assumed, the sphere of 
technical cooperation corresponded to the various reasonable, un¬ 
political interests which harmoniously united the peoples of the 
world, then the technical and the international viewpoints co¬ 
incided, while the national viewpoint appeared as political and, 
therefore, as opposed to a purely technical and rational consid¬ 
eration of world problems. It was, therefore, the expert who 
appeared to be best qualified to discover the rules whose observ¬ 
ance guaranteed the maintenance of the harmony which existed 
in the world unless it was disturbed by irrational human conduct. 
Bodies composed of experts, particularly of e.xpcrts who were 
not bound by governmental instructions, were expected to be 
able to deal with international technical problems in a scientific, 
unpolitical manner, while statesmen and politicians seemed neces¬ 
sarily to consider all international matters from the standpoint of 
the narrowly interpreted national interest rather than from that 
of the general welfare. The standpoint of the individual state de¬ 
fending its particular interests appeared to constitute the most 
important disturbing factor in the field of international collab¬ 
oration. Guided by the principle of national interest, the states 
adopted measures which obstructed the free intercourse between 
the peoples of the world which was supposed to be an essential 
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condition of universal harmony. It was hoped that expert bodies, 
supposedly free from the influence of narrow national policies, 
would demonstrate the advantage, for each individual country, 
of considering the well-being of the whole world,’' and that their 
authority, which was the authority of science and reason, would 
induce the states to agree on rules of conduct best adapted to the 
nature of the particular subject. The expert thus appeared as the 
representative of the international community—a community 
conceived of as being independent of and superior to the aggre¬ 
gate of states pursuing national policies. 

Actually, however, the members of expert bodies studying 
international problems with the view of finding reasonable and 
generally beneficial solutions were not entirely independent of 
their respective governments. Expert committees were composed 
of nationals of various states, and it generally was attempted to 
have as great a number of nationalities represented on them as was 
thought compatible with the efficiency of their work. Even when 
appointed in an individual capacity by an international organ, 
especially by the Council of the League, the experts were not 
selected for League service without their government’s consent. 
Moreover, their selection often was determined by the fact that 
in their respective countries the experts occupied positions which 
placed them in close contact with their governments. Thus, as 
members of the League’s Economic Committee, persons were 
selected who were considered the “reliable exponents of the com¬ 
mercial policy’’ of their countries.’-' But after an experience of 
about fifteen years it appeared that within the League machinery 
not enough attention had been paid to the close connection be¬ 
tween the work to be performed by experts and the policy of the 
various governments. In 1935 a special committee appointed by 
the Council to study the constitution, procedure, and practice of 
the League’s technical committees made in its report the follow¬ 
ing statement, which clearly implied a criticism of the League’s 
practice as previously followed: “The League is essentially a gov¬ 
ernmental organisation. Its constituent Members are countries as 
represented by their Governments. Its progress depends upon the 
effective desire of the Governments to use its machinery, and 
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upon the possibilities of securing an adjustment of national pol¬ 
icies within the spheres in which co-ordinated and co-operative 
international action is required; and practical action, to give effect 
to the work arranged through the League, is in most cases only 
possible through the executive machinery of the national Govern¬ 
ments.” 

With regard to the role of experts, the Committee stated: “It 
is an essential part of the League’s task, in accomplishing this co¬ 
operative function, to make available the assistance and advice of 
experts who arc able to study the various problems from an inter¬ 
national and scientific point of view.” But after having defined 
the tasks of experts in terms which seemed to confirm the pro¬ 
gressive belief that the international and the scientific viewpoints 
coincided, the Committee went on to say: “Such expert studies 
must, if they are to be useful, include an adequate knowledge of 
the problems themselves and of those features of national policy 
which form an integral part of these problems. This means that 
such experts must often partake, in very varying measures accord¬ 
ing to the nature of their work, of the character of national repre¬ 
sentatives.” 

It was recognized here that among the various technical activ¬ 
ities of the League there existed differences with regard to their 
scientific, technical, unpolitical character, and that consequently 
the relationship between the members of the various expert bodies 
and their governments was to be determined differently. Thus the 
committee declared: “Where the problem is essentially scientific 
(as in the case of medical investigations or some forms of eco¬ 
nomic intelligence), the experts will not be ‘national’, though of 
different nationalities. . . . Where the work (as in the ca.se of 
the Economic Committee) consists essentially in co-ordinating 
and adiu.sting national commercial policies, the experts will need 
to be intimately associated with those policies and to be capable 
of influencing them.” 

After having stated the principles of technical cooperation, the 
Committee made .some recommendations of general application— 
that is. recommendations concerning all types of technical com¬ 
mittees. The first recommendation ran as follows: “It is essential 
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that both the effective initiative and the control in regard to the 
undertaking and carrying out of different tasks should be in the 
hands of the Governments. The Council and the Assembly will 
constitutionally be in supreme control, but it is expedient that, 
within the general framework of action approved by them, spe¬ 
cialised bodies of Government representatives should control dif¬ 
ferent spheres of work. It is within the lines so determined that 
‘expert’ or ‘technical’ bodies must work.” The League’s tech¬ 
nical activities were, therefore, not only to be carried out under 
the general supervision of Council and Assembly, by committees 
composed of persons who themselves were in more or less close 
contact with their respective national authorities, but each of these 
activities was also to be controlled by an organ composed of 
persons who were appointed by and responsible to their govern¬ 
ments. 

The expert here appeared in a role entirely different from that 
originally assigned to him. He no longer was the independent 
representative of the global community based on the universal 
validity of the standards of reason and science. He now was to 
occupy the subordinate position of adviser to a body of persons 
each of whom represented his state and its particular interests. 
Contacts between those who could most authoritatively speak for 
their states now appeared to be more important than the com¬ 
bined efforts of those who were able to find the best scientific 
solution of a given problem. According to the Committee, there 
was no reason “why the League should not .seek, when the matter 
[was] of sufficient importance, to solve economic and financial 
problems through the effective collaboration of Ministers of Fi¬ 
nance and Economics, in the same way as Foreign Ministers 
[collaborated] in the Council to .solve political problems.” The 
general conditions of successful international cooperation in the 
technical fields were described by the Committee in the follow¬ 
ing words: “If a given problem is ripe for international action; if 
the internal policies are sufficiently elastic and capable of modi¬ 
fication to make such action possible; and if the Governments 
definitely desire it, real progress will be made. . . . Where, how- 
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ever, these conditions do not exist, no possible machinery can do 
much useful work.” 

In other words, the success of international collaboration de¬ 
pended on the concrete conditions of each individual case and on 
their appreciation by the various governments concerned. The 
idea that the mere existence of an international machinery would 
result in a steady progress of law and order in all technical fields 
seemed abandoned. Not the scientifically ascertained requirements 
of the general welfare of mankind but the interests and policies 
of the individual states were recognized as the essential factors 
determining international collaboration. This recognition seemed 
to imply the admission of the fact that the .so-called technical 
matters did not necessarily have an unpolitical character. As 
matters of divergent national policies, they could become impor¬ 
tant elements in the international political domain—that is, in the 
sphere where the relationship between independent states were 
determined by tliese states’ interests and their relative power. 

The inadequacy of the terms “technical” or “unpolitical” prob¬ 
lems, customarily used to describe certain matters with which the 
League w^as dealing, was emphasized in the report of the “Bruce 
Committee.” In 1939 that body, whose chairman was Mr. Bruce 
—then High Commissioner for Australia in London—studied 
“the appropriate measures of organisation which would easure 
the development and expansion of the League’s machinery for 
dealing with technical prolilems, and promote the active partici¬ 
pation of all nations in the efforts made to solve those problems.” ” 
In the first parr of its report the Committee made the following 
statement with regard to the terms to be used to designate the 
problems under consideration: “At the outset of our work, we 
were struck by the inadequacy of the phrase ‘technical prob¬ 
lems,’ by which it has become customary to describe the ques¬ 
tions with which the greater part of the League’s total activities 
are concerned. The distinction generally made in connection with 
the work of the League between ‘political’ and ‘technical’ prob¬ 
lems is equally unfortunate. The term ‘political problems’ nor¬ 
mally refers to problems of political relations between States or. 
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in Other words, what are in each country known as ‘foreign affairs’; 
but so-called ‘technical problems’ are in every country political 
questions, frequently the cause of internal controversy and often 
necessitating international negotiation.” Accordingly, the Com¬ 
mittee decided to describe as “economic and social questions” the 
various subjects which previously had been grouped under the 
heading “technical” problems. 

The Committee obviously believed thus to have solved a ques¬ 
tion of mere terminology, but the problem which it had raised 
evidently was of far greater importance. The fundamental pro¬ 
gressive idea that there existed autonomous spheres outside the 
domain of politics, spheres in which there was a natural harmony 
of reasonable interests, seemed to have become doubtful. The fact 
that the Bruce Committee raised this question and answered it in 
the sense indicated above is all the more surprising as in its report 
the Committee suggested a more rigid separation of the political 
work of the League from its activities in the economic and social 
field than had existed before. The Committee’s principal task was 
to study the means of “rendering more effective the collaboration 
of non-member States in the technical activities of the League.” 
I'he idea underlying the establishment of the Committee, as well 
as its proposals, was that the League, which had failed in the po¬ 
litical domain, could be preserved as an instrument of world-wide 
cooperation in other fields, and that states which did not wish 
politically to collaborate with the League could be induced to 
rake part in its other activities if these were made as independent 
as possible. I'he Committee proposed that the League Assembly 
should set up a new organism, the Central Committee for Eco¬ 
nomic and Social Questions, a sort of Economic and Social Coun¬ 
cil,-" to which the direction and supervision of the work of the 
League committees dealing with economic and social questions 
was to be entrusted.® ‘ Whatever terms were used to describe the 
matters concerned, this scheme of coordinating certain of the 
League’s activities actually was based on the assumption that these 
activities concerned problems which generally were different 
from political questions and could always be dealt with separately. 
This assumption, however, seems not to be in accordance with 
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the observations of the Committee regarding the impossibility of 
generally defining economic and social questions as unpolitical 
or technical. 

The Bruce Committee’s unawareness of this inconsistency may 
be explained by the fact that international cooperation in the eco¬ 
nomic and social fields of the type which the Committee had in 
mind could hardly lead to political controversies. The report ob- 
serv'^ed that in the course of the League’s existence the purposes 
and methods of international collaboration had changed some¬ 
what. In the earlier periods of the League’s existence the conclu¬ 
sion of plurilateral conventions had been regarded as the primary 
object of international cooperation.®- According to the Com¬ 
mittee, the methods adopted for achieving this purpose had met 
with success and continued to be appropriate in certain fields, 
especially in the control of the drug traffic and in numerous prob¬ 
lems connected with the regime of international communications 
and transit.®* Later, however, the practice had developed “of 
drafting model conventions which can be more fully adapted to 
local conditions, and utilised in a series of similar but not identical 
bilateral treaties freely entered into by States.” This principle 
had also been applied in certain transit and trade questions.®^’ But 
the whole idea that the League’s principal task was to promote 
the conclusion of agreements had become doubtful. “In the early 
days of the League,” the report stated, “it was perhaps too often 
assumed that international co-operation necessarily implied inter¬ 
national contractual obligations and that the success of such co¬ 
operation could be measured by the new obligations entered 
into.” Later it had been realized, however, “that many of the 
really vital problems, by their very nature, do not lend them¬ 
selves to settlement by fonnal conferences and treaties—that the 
primary object of international co-operation should be rather 
mutual help than reciprocal contract—above all, the exchange of 
knowledge and of the fruits of experience.” ®® 

Undoubtedly, useful work could be done in this manner. But 
this type of work made the League appear as an international re¬ 
search institution rather than an agency through which mankind 
administered its common affairs under the rule of a universally 
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binding law. It was only in the latter role, however, that the 
League could have justified the hopes of all those who expected 
its establishment to introduce a new era in the history of human¬ 
ity. Nor could the League’s vital importance as an instrument of 
international cooperation be proved by reference to the fact that 
some bodies forming part of or being affiliated with the League’s 
machinery performed tasks which were more important than 
the mere exchange of knowledge. The international administra¬ 
tion in the field of narcotic drugs, which was set up in connection 
with the League, was frequently referred to in this respect; that 
organization exercised a general supervision over the execution of 
the conventions concluded in this field.-" But the general purpose 
of the League was not simply to promote effective international 
collaboration in isolated fields. Such collaboration was possible 
without a central international organization. The Universal 
Postal Union worked satisfactorily outside the League. The Inter¬ 
national Labour Organisation, which was generally regarded as 
successful in the accomplishment of its tasks, was practically in¬ 
dependent of the League. The idea that the League should be a 
center of unpolitical collaboration was derived from the assump¬ 
tion characteristic of progressive thought, that mankind Mas 
united through natural interests of an essentially unpolitical na¬ 
ture, and that consequently all human activities transcending the 
spheres of states formed an harmonious whole if only the rules of 
reason were observed. The unity of the world seemed to require 
a central organization coordinating the agencies through which 
reasonable solutions of international problems could be reached. 
The reports of the two Committees mentioned above showed, 
however, that, within the League itself, the inaccuracy of that con¬ 
cept of the unity of mankind was realized to some extent. The 
observations made by these Committees lead to the conclusion 
that in a world divided into independent states a general distinc¬ 
tion between political and unpolitical matters was impossible and 
that the extent to which international collaboration could be 
successful in a certain field depended on the concrete conditions 
of the case, which determined the willingness of governments to 
enter into agreements covering a certain matter. For this reason 
the special Committee of 1935 suggested that, within the frame- 
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work of the League, specialized governmental bodies should con¬ 
trol different spheres of work. But under these circumstances the 
usefulness of a central organization, constantly dealing with all 
problems of a supposedly unpolitical character and trying to co¬ 
ordinate the work of international agencies, could no longer be 
regarded as generally self-evident.^* Groups of states could be 
expected to manage common affairs in the way best adapted to the 
particular cases—if necessary through international organizations 
and agencies—^whenever desirable organizations and agencies set 
up by the same or different groups of states could establish con¬ 
tacts. To what extent their subordination to common higher or¬ 
gans, whose authority again was only that of the governments 
represented on them, could be useful also depended on the cir¬ 
cumstances of the particular case. 

The progressive thinker, who realized the gap between his con¬ 
cept of the oneness of mankind and the disruption of the world 
into states having particular interests, was inclined to attribute 
the unsatisfactory state of affairs to a lack of education and knowl¬ 
edge. From the progressive point of view the propagation of 
knowledge was one of the essential conditions of universal peace 
and order. Therefore, when the League was established, it soon 
was considered necessary to provide for a special agency for the 
purpose of promoting international collaboration in all branches 
of human knowledge. Thus a Committee on Intellectual Co¬ 
operation was set up in 192 2, and later an Intellectual Co-operation 
(Organisation was created which comprised certain other agencies 
besides that Committee.-*^ The establishment of international rela¬ 
tions in the scholarly, artistic, and literary world was regarded as 
a means of developing what appeared to constitute a fundamental 
requirement of international harmony: the international spirit 
{inentalitc internationale). One problem with which the Organ¬ 
isation was dealing and which seemed to be particularly impor¬ 
tant with regard to the gradual fonnation of the international 
spirit was the instruction of youth in the existence and aims of 
the League of Nations. The main purpose of this instruction was 
“to train the younger generation to regard international co¬ 
operation as the normal method of conducting world affairs.” 
By such training, young people throughout the world were ex- 
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peered “to acquire the habit of peace” and to realize that they 
were “growing up in a new era of world history.” 

Teaching of this kind was not meant to be political propaganda. 
No definite social program of world-wide scope formed the basis 
of this education. The youtli of the world was to be taught the 
abstract ideas of peace and universal harmony; the expected re¬ 
sult was the formation of a universal public opinion capable of 
expressing the unpolitical principles of reason and justice. The 
existence of such a public opinion seemed vital for an institution 
whose function was “to apply the collective wisdom and con¬ 
science of organised mankind to the settlement of all cases where 
national effort alone must be inadequate.” The author who 
thus described the function of the League defined its object in 
the following terms: “to secure agreement, not to enforce deci¬ 
sions; to help what is good in the nations to assert itself, not to 
compel the nations to be good.” ** This concept of international 
organization was very similar to the ideas which Oppenheim had 
expressed on this subject before the first World War. But the 
orld War had introduced a new element in the thinking on 
international organization. It had been realized that the world was 
not yet perfect and, therefore, it was considered necessary to rely 
on the combined power of mankind for the preservation of uni¬ 
versal peace. From the imperfection of the world appeared to 
result the necessity of supervising and guiding the conduct of the 
governments of states which were motivated in their actions by 
the principle of national interest and were inclined to disregard 
tlic rights of the peoples subject to their authority. But in the ab¬ 
sence of a real world government that supervision and guidance 
could have been effective only if the imperfect state of the world 
which made them necessary had already been replaced by the 
ideal situation as conceived of by the progressive thinkers. It does 
not matter here whether, as the progressives believed, that ideal 
situation could ever be realized, or whether it was impossible to 
expect its realization at any future time. It is sufficient to note 
that the concept of a universal league of independent states was 
based on an idea which in itself was contradictory. 



THE MODERN THEORY OF UNIVERSAL 
LAW AND THE LEAGUE OF NATIONS; 
LEGAL MONISM AND THE PRIMACY OF 
THE LAW OF NATIONS 


The new era initiated by the creation of the League of Nations 
seemed to require a revision of the traditional theory of interna¬ 
tional law as the positivist school had developed it before the first 
World War. Such a revision was considered to be of more than 
theoretical interest. Since it was believed that the traditional 
science of international law had influenced the policy of states 
which had led to the World War, a theoretical change appeared 
to have considerable practical importance. Writers in the field of 
international law generally were well aware of the responsibility 
which thus was supposed to be resting upon them. They not only 
emphasized the new rules of conduct which the League Covenant 
had established, but they also attempted to guide the practice of 
the states on the road to further progress. An example which 
illustrates the view point of progressive writers of that period 
may be found in a passage of H. Lauterpacht’s treatise on Private 
Law Sources and Analogies of hiternational Law, In this passage 
the author dealt with the question of liability in international law. 
Criticizing the opinion of those who think that “the unorganised 
character of international law does not permit subtle distinctions 
between liability based on fault and absolute liability,” Lauter- 
pacht declares that “such a point of view should, it is submitted, 
never be made the starting-point for a juridical treatment of prob¬ 
lems of international law. International publicists, when putting 
forward suggestions with the view to influencing the practice of 
states, should visualize the international community as proceed- 
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ing gradually to a stage of organisation with a normally function¬ 
ing judicial authority.” ^ Two ideas expressed in this passage arc of 
particular importance. It appeared to be the scholar’s task to in¬ 
fluence the conduct of states by formulating legal rules, and the 
formulation of these rules was to be based on the assumption that 
a situation existed that actually was not realized. The “as if” ele¬ 
ment, which characterized the League of Nations idea, thus ap¬ 
peared in the doctrine of international law. By strongly accentu¬ 
ating that element, progressive scholars arrived at new theories 
of universal law which appeared to be in advance of a practice 
still influenced by older concepts. 

In the League Secretariat’s opinion, the Covenant was a com¬ 
promise between two conceptions—“the old conception of the 
absolute sovereignty of States and the newer and bolder concep¬ 
tion towards which the world is moving—that States must accept 
some limitations of their sovereignty.” - Progressive internation¬ 
alists, working after the first World ^Var, had a still bolder idea. 
In their new theories the term “sovereignty,” as understood by 
the traditional doctrine, had no place at all, and they rejected the 
concept of the state on which that doctrine had based its concept 
of state sovereignty. The new theory was that of legal monism 
and of the primacy of international law. It was presented in vari¬ 
ous forms by different writers ® but found its most radical expres¬ 
sion in the writings of the French jurist Georges Scelle."* Regard¬ 
ing the international sphere as if it were governed by a legal order 
essentially similar to the law governing the various national com¬ 
munities, this theory arrived at the conclusion that some ideas 
which had been deduced from the particular character of inter¬ 
national law were incorrect. Among the ideas which now ap¬ 
peared as erroneous was mainly the concept that the international 
community was composed of states which constituted free and 
equal single persons. This concept had been developed in Pufen- 
dorf’s natural-law theory, which had decisively influenced the 
positivist school. By rejecting that concept, the new theory went 
back to Grotius, who had regarded the universal community as a 
community of members of the human race rather than of states. It 
has been shown above that Grotius’ concept of the community 



MODERN THEORY AND LEGAL MONISM 259 

of mankind was influenced by the medieval idea of the unity of 
Christendom, and that he extended this idea of unity to the whole 
world. Similarly Scelle, the outstanding representative of the new 
theory, attempted to demonstrate “the existence of that oecumeni¬ 
cal community of the Droit des gens which takes up and broadens 
the old juridical construction of Christianity, under the form of a 
civitas niaxmia .”" 

There was some similarity between the basic ideas underlying 
Grotius’ theory of law and those of the new theory presented by 
Scelle." Grotius had based his concept of law on man’s sociability. 
Scellc based his doctrine on the fact of human solidarity resulting 
from man’s incapacity to live alone. Like Grotius, Scelle derived, 
from what was considered to be man’s natural condition, the idea 
that there existed a natural law which was anterior and superior 
to positix e law. Unlike the law of nations which Grotius and his 
followers had developed, Scellc’s natural or “objective” law w'as 
not regarded as unalterable. It was supposed to indicate those 
conditions w'hich w’^cre best adapted to a given society under cer¬ 
tain circumstances and at a certain moment—conditions whose 
realization guaranteed the progress and development of this so¬ 
ciety. According to Scelle, positive law constituted a more or less 
exact “translation” of the objective law which was independent 
of human will. The fact that this objective law was subject to 
change left its natural-law' character intact; accordingly, the 
scholar, whose task it w'as to ascertain the objective law ^ and to 
expose positive law^ inconsistent with it as “antijuridical,” * ap¬ 
peared again as the highest authority in the legal sphere. 

The existence of a universal objective law seemed directly to 
result from the fact that there were human relationships tran¬ 
scending the limits of the various states.® There seemed to be no 
reason why this objective law should not be “translated” into a 
positive legal order of the same kind as municipal law. The exist¬ 
ence of such a universal law, however, appeared to be incompati¬ 
ble with the principal tenets of the traditional theory of inter¬ 
national law. 

According to the positivist theory generally accepted before 
the first World War,’® “inter”-national law was a law not above, 
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but between, states. It was supposed exclusively to regulate the 
relationships between states, while municipal law regulated the 
relationships between individuals under the authority of a state 
and those between the state and the individuals composing it. It 
then followed that international law could not directly create 
rights and duties of individuals; only municipal law could have 
rhut effect. The states were obliged to conform their internal 
legal order to the rules of international law, and they could be 
made internationally responsible for failing to do so. But inter¬ 
national law could not directly abrogate municipal law which 
was in conflict with it, and the individuals as well as the national 
courts and administrative agencies were bound by municipal 
law when it conflicted with an international rule. 

The adherents of the new theory recognized that it was im¬ 
possible to conceive of a really binding universal law on the basis 
of that duallstic or rather pluralistic doctrine which assumed 
the coexistence of several separate legal spheres—namely, of an 
international legal order and of various systems of municipal law. 
Once it was assumed that a universal law actually existed, it 
seemed necessary and legitimate to proceed to the formulation 
of legal principles, as if the conditions were fulfilled which within 
a state made the existence of a legal order possible. Thus Scelle 
applied to the world as a legal unit the principle that the legal 
rules of a group forming part of a greater community cannot be 
in conflict with the legal order of this community itself. “Every 
intersocial norm takes precedence over every internal norm that 
is in contradiction with it, modifies it, or abrogates it ipso facto.” ’’ 
The law of the largest community was supposed directly to affect 
the smaller group; there was no need for the latter to enact rules 
in order to conform its own legal order to the larger legal sys¬ 
tem.^- The universal legal system, therefore, could confer rights 
and duties on individuals which were subjects of states. In fact, 
according to the new theory, only individuals could have legal 
rights and duties.’® 

This opinion followed from the concept of the state and of 
corporate bodies in general which Scelle developed in opposition 
to the doctrine which had attributed to the states a personality 
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and a will of its own. In Scellc’s view the personality and the 
will of corporate bodies had a purely fictitious character.*"* Ac¬ 
cording to him, these bodies had no separate existence independ¬ 
ent of that of the individuals who composed them; their col¬ 
lective will and their collective interests were nothing but the 
will and the interests of those individuals. In organized groups 
there existed a difference between private individuals, on the 
one hand, and agents and rulers of the community, on the other. 
The legal order determined the legal “competence” of both types 
of individuals—that is, the legal effect of their actions. The status 
of the agents and the rulers was characterized by the fact that 
the law conferred upon them the authority to perform acts which 
had certain legal effects with regard to the other members of the 
community. 

Thus, the relations with which the science of international 
law was concerned w'ere necessarily also relations between in¬ 
dividuals who, although belonging to different states, were mem¬ 
bers of the universal community. “For us, the relations which 
we shall have to describe and analyze are relations between in¬ 
dividuals, forming a universal society, and at the same time be¬ 
longing to other . . . political societies . . . which the human 
community envelops and coordinates and which are governed 
by its law.” *’ Not only were relationships between private in¬ 
dividuals the basic element of international intercourse; ** but 
only individuals could be subjects of international law.** In or¬ 
der to make this situation clear, Scelle decided to use the term 
droit des gens instead of droit international, “international law.” *® 
The idea that the global law was a law regulating the relationships 
between individuals made it possible to conceive of the world 
as a legal unit uninterrupted by the existence of national com¬ 
munities. Progressive thinkers of the positivist school always had 
based their idea of the unity of the world on the fact that there 
existed contacts between individuals belonging to different states 
but bound together by common reasonable interests. Legally, 
however, international relations had been regarded as relations 
between states. Scelle’s theory was intended to demonstrate that 
also from the legal standpoint individual nationals of different 
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states were to be considered to be in direct contact with one an- 

other. I f I 

Within this theory there seemed to be no place tor the con¬ 
cept of state sovereignty. Sovereignty, understood as absolute 
power to act according to one’s will, appeared to be incompatible 
with the idea that human actions could produce legal efft'crs only 
according to a rule of law, the validity of which was independen! 
of human will.''' However great the authority of the rulers of 
states might be, it always was an authority conferred upon them 
by law The validity’ of all legal rules governing particular 
.maps of individuals: such as states, ultimately depended on the 
fSal legal order.-’ It was tins order for instance, winch 
vv.« so,.posed to delimit the respective spheres of authority of 
the rulers of different states by restricting the legal competence 


of each of them to a certain terrirory’."’ 

After the elimination of the concept of state sovereignty, it 
seemed to have become impossible legally to define the state in 
such a way as to distinguish it from other organized groups of 
individuals.^- Scelle did not deny, of course, that states had char¬ 
acteristic features distinguishing them from other organizations. 
But according to him these features were “historico-poliriques.” 
Legally, the state was only one of a great number of groups com¬ 
posed of individuals. Such groups existed within, above, or out¬ 
side the state (such as provinces, confederations, churches), and 
their rules formed, together with those of the states, a hierarchy 
of legal orders which culminated and found their unity in the 
law of the universal community.-* 

The legal unity of the world thus seemed to be demonstrated 
by this theory of “monism” which eliminated all fundamental 
differences between international and municipal law.-® The 
monistic doctrine made it possible to conceive of a legal order 
which was above the states instead of existing only befween them. 
The dualistic doctrine, which had grown out of Pufendorf’s con¬ 
cept that states coexisted as naturally free and equal persons, had 
resulted in a complete separation of the international domain 
from the sphere of municipal law. Direct contacts between the 
international legal order and the individuals whose life was regu- 
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lated exclusively by municipal law were regarded as impossible. 
Unless such direct contacts existed and the international order 
could penetrate the states, this order’s effectiveness necessarily 
appeared doubtful. The monistic theory, which considered all 
legal relations to be relations between individuals, seemed to elim¬ 
inate the obstacles which the existence of sovereign states had 
constituted with regard to an effective global legal system. It 
has been said before that, according to this concept, interna¬ 
tional rules could confer rights and duties on individuals. There 
seemed to be no reason why an individual should not be entitled 
to appeal to the global community against any government in¬ 
cluding his own whenever his rights were violated by govern¬ 
mental actions."” Once it was assumed that the individual’s status 
as a national of a state did not separate him entirely from the 
global community and its law, certain problems arose with which 
Grorius had dealt bur which seemed to have lost all legal sig¬ 
nificance afterwards. For instance, the question as to how an 
individual w’as to behave in case of a war unlawfully undertaken 
by his government became again a legal pn)blem.-' With regard 
to violations of the law of mankind committed by governments, 
the monistic theory allowed the progressive thinker to consider 
the possibility of making personally responsible the rulers of 
states who were simply individuals entitled legally to act for 
other individuals.-’* 

The theoretical possibility of establishing rules which would 
make the international community similar to the national com¬ 
munities, as far as the character of the legal order was concerned, 
did not imply that it was always practically feasible under the 
existing circumstances to lay down and enforce such rules. But 
Scelle a.ssumcd that, even under the prevailing circumstances, 
there existed a fundamental similarity between the universal law 
and the legal orders of the various states. The functioning of 
these legal orders depended on the fulfillment of the legislative, 
judicial, and executive functions.^** According to Scelle these 
functions were performed also with regard to the relations gov¬ 
erned by the universal law, although in a more or less uncertain 
and irregular way,'*” “It has never been denied, nor could it be 
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denied, that there might be in intergovernmental relations a 
formulation of positive law, a jurisdictional control of juridical 
situations, an executive sanction going as far as the use of force 
—of war. There is then legislation, jurisdiction, government (in 
the wide and in the narrow or material sense of the word), com¬ 
plete constitutional activity, both in the societies of the Droit 
des gens and in those of municipal law. It is only the procedures 
for realizing it that differ” Insofar as there existed no special 
international agencies to fulfill the functions which were essen¬ 
tial for the effective functioning of a legal order, these functions 
were supposed to be performed by the authorities of the various 
states. Scellc here found an application of what he considered 
to be a fundamental principle—the principle of the duality of 
functions {dedoublement fonctionnel).^- In virtue of this princi¬ 
ple the same persons at the same time act as national and interna¬ 
tional authorities. They act in the latter capacity either separately 
or in collaboration, as in the case of lawmaking by interna¬ 
tional agreements.®* The idea that, in the absence of a supra¬ 
national organization, the global community had to rely on the 
rulers of states for the maintenance of its legal order recalls the 
concept which Grotius developed in his natural-law theory of 
war. Scelle’s ideas concerning intervention and war, in fact, were 
very similar to Grotius’ theory and consequently differed not 
only from the positivist concept but also from the natural-law 
doctrine as it had been taught by Pufendorf and his followers. 
This doctrine, maintaining the exclusive right of each state to 
be judge of its own actions, had led to the establishment of the 
principle of non-intervention, which could be disregarded only 
in exceptional cases. Scclle regarded that principle as incompati¬ 
ble with the idea that the essential governmental functions were 
performed in the universal domain. “Gouverner e’est inter- 
venir.” 

According to Scelle a rule of objective law provided that 
“since every government is at the same time a national and an 
international government, it has competence to maintain and 
respect international law and to intervene to this end.” ** The 
authority to intervene for the maintenance of the legal order be- 
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longed to a government even when its own interests were not 
affected by a breach of law.®** Since law enforcement implied a 
judgment on the legal situation,®’ each government was entitled 
separately to exercise with regard to the actions of other govern¬ 
ments executive and judicial functions on behalf of the global 
community. The same principles obviously were supposed to 
apply in the case of war, which constituted the ultimate sanction 
of the universal law.®** Scellc went even farther than Grotius by 
stating expressly that the governments were not only entitled 
but also obliged to exercise the functions which the global legal 
order conferred upon them.'*® 

Scelle’s purpose was to demonstrate the “fundamental parallel¬ 
ism” between international and municipal law."*® Like Grotius, 
he intended to show that the global community could be regarded 
as a legal unit, although it did not possess an organization of its 
own. But the viewpoints of the two authors were not completely 
identical. Grotius had developed a natural-law theory the prac¬ 
tical application of which he himself did not expect either in 
his own or in any future time. He did not suggest any far- 
reaching measures of improving the organization of the global 
community. From Scclle’s point of view the existing situation 
was only the starting point of a development which was sup¬ 
posed to lead to a better and really efficient organization of the 
world. For Scellc wished to prove that the world, although di¬ 
vided into states, could be governed as effectively as a national 
community, but he was well aware that, under the existing cir¬ 
cumstances, the effectiveness of this order was not assured. In 
fact, his own observations reveal that, under these circumstances, 
the world still was not a unit, and that his new concept of the 
state did not eliminate it as an obstacle to universal legal unity. 

Scelle maintained that it was impossible to define the state 
legally once the criterion of sovereignty was abandoned; there 
were only certain elements of an historical and political nature 
which in modern times characterized some human groups called 
states. The most important of these elements was the particularly 
great legal powers which these groups’ highest authorities exer¬ 
cised not only in the natural sphere but also in the international 
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domain. Scelle therefore declared: “We may define states as 
coUeaivities whose rulers have been recognized as holding the 
major competence of the Droit des gens." This special authority 
of the natural rulers was an indication of the central position 
which the states and their organization occupied in the world. 
“State organization has always played and ls still playing the 
chief role within the community of the Droit des gens. From the 
political point of view it is the organization of pouxr." The 
power element inherent in the state was important not only from 
a political point of view. According to Scclle, power was a con¬ 
dition of the validity of a legal order. In this sense he said: 
“Power is . . . the basic clement of all social organization.” •••• 
The rulers of stares were “in fact the individuals who control 
the material forces.” Scclle assumed the existence of a uni¬ 


versal legal rule which sanctioned this principle. “International 
Law holds that when social forces arc released, imposed, and 
organized, competence be recognized to belong to those w ho 
cnLdy them. Effectiveness is the legal claim of competence. 
T/i.ir rule of inrcrnuriomil law seemed to make it possible to re¬ 


gard the states and their power a.s having their bases in the uni¬ 
versal legal order, just as Grotius’ natural-law theory appeared 


to allow that author to consider the states as subordinated to a 


global legal sy.stem because their formation was regulated by 
the rules of the law of nature. 


Actually, however, within Scelle’s theory the principle of 
the effectiveness of a legal order could not possibly constitute 
a rule of law. Scclle obviously thought that effectiveness based 
on power was a condition which was to be fulfilled whenever a 
set of rules was to be regarded as a valid legal order.^* The princi¬ 
ple of effectiveness, then, belonged to the sphere of the general 
theory or philosophy of law which defined the elements com¬ 
mon to all legal phenomena, not to the sphere of law itself, which 
Scelle conceived of as a sphere of rules adapted to the circum¬ 
stances prevailing at a certain time in a particular community.''^ 
But the principle that effectiveness and power were conditions 
of the existence of a legal order necessarily led to a conclusion 
that was entirely different from the one at which Scelle had be- 
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lieved it possible to arrive. If these conditions were fulfilled in 
the states, then there existed as many legal orders as there were 
states, and the legal unity of the world which Scelle had intended 
to demonstrate was not proved. 

At any rate, in his theory the states still were to be recognized 
as powerful units, and as in the traditional doctrine the relations 
between such units constituted the main problems with which 
the science of international or global law had to deal. Scelle 
assumed that states were not persons endowed with a will of 
their own; but that assumption had only the effect that certain 
individuals, the rulers {gouvemants), who represented the na¬ 
tionals of their respective states, occupied the place which, ac¬ 
cording to the positivist doctrine, had been held by the state- 
persons. The observance of the rules of a universal order de¬ 
pended on the decisions separately made by the rulers of each 
state; in matters regulated by agreements between the rulers 
of different states, the application of the rules agreed upon ulti¬ 
mately rested on the same basis. The private individuals whom 
Scelle regarded as subjects of international law were bound to 
the legal orders of the states on the territory of which they 
lived.Thus the rulers of these states actually determined the 
rights and duties of these individuals. As long as the rulers alone 
had organized power at their di-sposal and exercised their author¬ 
ity without coordination, the world remained divided into sepa¬ 
rate units governed by separate legal orders.^*’ Scelle not only 
recognized that under these circumstances the application of 
the global law was initiated by force and political considera¬ 
tions; he admitted that the situation was anarchical.’’*' Anarchy, 
however, was the “negation of social solidarity,” —that is, of 
the element which was supposed to constitute the basis of a legal 
order. 

If there were to be an effective universal law, it seemed neces¬ 
sary to give the global community an organization of its own— 
that is, to establish a supranational organization. It appeared ob¬ 
vious that the legal unity of the world is not assured “so long 
as a clearer consciousness of common solidarity has not trans¬ 
formed the interstate procedure into a superstate procedure and 
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substituted the hierarchy of competences for their concurrent 
utilization.” The “superstate properly speaking, which is the 
federal state,” was therefore the condition of an effective uni¬ 
versal legal order.®^ Only through a world federal state based 
on the organized power of mankind could the national com¬ 
munities be really subordinated to the global community and 
could the direct contact between the supranational law and the 
private individuals be established, on which the effectiveness of 
that law depended. So long as mankind did not constitute “un 
tout politique organique,” the protection of the individual by 
legal rules superior to municipal law necessarily remained incom¬ 
plete.®® 

Scclle’s idea that the world state was the ideal goal of the 
development of mankind seemed to conflict with the progressive 
concept the adherents of which generally rejected that idea. 
Actually, however, this conflict was not absolute. Scelle evi¬ 
dently believed that in spite of occasional relapses®® mankind 
was steadily moving toward the adoption of better and more 
effective forms of supranational organization; but he did not ex¬ 
pect that the ideal goal of a universal federal state would ever 
be completely reached.®^ Scelle did not explain why he thought 
that the creation of a perfect world state would be impossible. 
There were, however, some elements inherent in his theory which 
seemed to make the existence of a real world government appear 
to be undesirable. 

So long as there was no universal organization, the global com¬ 
munity could be regarded as united only through the existence 
of a common, natural or “objective,” law. As was the case in all 
other natural-law theories, Scellc’s natural law was not only sup¬ 
posed to regulate international relationships but constituted at 
the same time a general standard of justice with regard to the 
internal affairs and the internal law of the various groups into 
which mankind was divided, and particularly with regard to 
the legal condition of the individuals living within states and the 
liberties to be enjoyed by these individuals.®* In this sense the 
domain of supranational law became “the domain of supcrlegal- 
ity.” ®® According to Scelle, the law of progress required that 
each individual enjoy “a minimum of social justice and social 
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liberty,” that is, a certain degree of liberty allowing him to 
develop his initiative and personalityThe same law required 
also the respect of “collective liberty,” *2 which consisted in the 
freedom of groups of individuals to determine themselves their 
own way of common life. One of the most important conse¬ 
quences of the principle of collective liberty was the right of 
self-determination. It was the right conferred by the global law 
upon the members of a political body to secede from that body 
and to establish a separate political unity by setting up their own 
rules, or to join another organized community.®® That right was 
based on the democratic principles that the will of the people 
wtis to be respected and that the rulers were to be controlled by 
the people; it appeared as “the transposition into the Droit 
des gans of the democratic principle according to which 
the governed may grant and withdraw governmental compe¬ 
tences.” Scelle’s ideas clearly reflected the progressive con¬ 
cept, which established a direct relationship between the real¬ 
ization of the principles of liberty and democracy on the one 
hand and universal peace and order on the other, and which 
made the international domain appear as a sphere of justice 
and liberty. According to Scelle, the enjoyment, by homo¬ 
geneous groups of individuals, of a certain degree of autonomy 
satisfied “the need for self-government, which is a condition of 
progress, of the free development of ethnic characteristics or 
peculiarities.” Therefore, the supranational organization which 
seemed required for an orderly application of the rules regarding 
individual and collective liberties could not have the form of a 
centralized, unitary world state.®' It was the principle of federal¬ 
ism which .seemed to make it possible to unite the world in a 
truly democratic organization which satisfied at the same time 
the need of autonomy and that of authority and control.®® But a 
real world state, even a universal federal state, necessarily would 
have given the global community the same type of government 
which existed within the national communities, that is, a govern¬ 
ment which seemed to require control by a legal order of a higher 
kind than municipal law. The existence of a real world govern¬ 
ment would have deprived the international domain of its char¬ 
acter as a sphere of objective law, of justice and liberty. There 
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are some remarks in Scelle’s writings in which this idea seems 

to find expression. . 

Scellc defined sovereignty as an individual s power to derer- 
minc his own legal authority/**' The rulers of states would have 
possessed such a discretionury power if there had not been the 
universal legal order which defined their authority. The effective 
limitation of the authority of the state rulers and their subordina¬ 
tion to the w ill of the people depended on the improvement of 
the global law. Under the rule of an effective global law" it was 
considered possible, for instance, that through the application 
of the universal principle of self-determination, a principle w hich 
implied a rejection of the rulers’ sovereignty, the right of the 
rulers to determine their owm legal authority W"as transferred to 
the ruled.^*‘ In the same sense Scelle declared: “It is in a decrease 
of discretionary competence (or, if you prefer, of the old notion 
of sovereignty) that the possibilities for the liberation of peoples 
lie.” The liberation of the peoples of the w"orld was required 
by the objective law% wdiich w"as supposed to indicate the ideal 
conditions of the universal community. It wus expected that 
this objective, natural hw w"ould find expression in positive rules, 
and a supranational organization seemed required for their crea¬ 
tion and application. But in the passages w"here he dealt wdth self- 
determination and the liberty of the peoples, Scelle obviously 
did not assume that the global organization would establish the 
same relation between rulers and ruled which existed in the na¬ 
tional communities when there was no effective global legal or¬ 
der controlling the rulers’ activities. Otherwise the rule of uni¬ 
versal law w"oiild have had simply the eflFect of transferring from 
the national rulers to the rulers of the global community an 
authority which, although theoretically limited by the objective 
law,*^- w"as based on the greatest powder in the world and was essen¬ 
tially discretionary. 

Scellc occasionally raised the problem of the highest authority 
and of sovereignty in the universal community. But it is signifi¬ 
cant that in the only passage where he dealt in greater detail 
with the question as to whether there was a sovereign in the uni¬ 
versal community,"^® he actually discussed the authority not of 
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the supreme rulers of a statelike world organization but of the 
rulers of states who acted on behalf of the global community. He 
wished to make it clear that they could not be regarded as sov¬ 
ereign even when they acted in that capacity, and he concluded 
his observations on that subject by stating that “to want to main¬ 
tain the notion of state sovereignty is to deny the existence of in¬ 
ternational law.” When Scelle spoke of sovereignty, he ob¬ 
viously had in mind mainly the national communities and their 
rulers. His principal purpose was to prove that these rulers w’ere 
not sovereign—that is, exercising a wholly discretionary author¬ 
ity—but that they were subject to law, and he evidently believed 
that once this was proved, it was demonstrated that there were 
no sovereign individuals or communities in the world. I'hen it 
seemed to become possible to expect that eventually all human 
actions would be regulated by law and that thus the law would 
appear as the real sovereign of the world.^® Scelle used the term 
“law” equally for objective and positive law, and when he spoke 
of law in general it was, therefore, not always clear whether 
he meant the one or the other kind of legal order. On the one 
hand, the law which he considered to be sovereign clearly was 
the ideal objective law. It was t)n this law that ultimately de¬ 
pended the unity of the universal community, when there was 
no real world government. On the other hand, Scelle thought 
that a strengthening of supranational organization, on which the 
growth and enforcement of positive rules depended, was neces¬ 
sary in order to establish the sovereignty of law firmly. The ideal 
solution of the prt)blem of universal peace and order seemed to 
require an organization which, although really supranational, was 
not a world government and therefore did not eliminate com¬ 
pletely the objective law as the ultimate principle of universal 
unity. An organization of this type seemed already to exist. 
Scelle considered the League of Nations to constitute a su¬ 
pranational phenomenon, although not a superstate.^** It evi¬ 
dently was rather a more perfect League than a world state 
which appeared to him as the ideal form of world organiza¬ 
tion. 

The existence of the League strongly influenced Scelle’s way 
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of thinking and determined the direction of his argumentation, 
which is not always easy to follow. That institution seemed to 
be the first decisive attempt made by the peoples of the world to 
establish a truly legal world order supported by an appropriate 
organization. It was hardly possible, however, to assume that 
the League had fundamentally changed the conditions of the 
world by introducing the rule of a supranational law which had 
not existed before. If only the League had assured the existence 
of a universal law, then it would have been necessary to admit 
that before the League’s creation no real legal order of world¬ 
wide scope had existed. This admission would have been clearly 
incompatible with the idea generally maintained by progressive 
scholars that the first World War had been waged for the 
maintenance in the world of the rule of law. Moreover, from 
the point of view of those scholars, it would have been difficult 
to assume that the relations between states members of the League 
and nonmembers, such as the United States of America, were 
not regulated by a common law which existed outside the League 
Covenant. But, above all, the League of Nations, regarded by 
Scclle as a supranational phenomenon, actually had not changed 
so fundamentally the structure of the world as to eliminate the 
scientific problem of the legal character of a law binding upon 
independent states.'^^ Scellc, therefore, necessarily had to prove 
that such a law could exist under the circumstances which had 
characterized the community of states before the League was 
established and which still prevailed after the creation of this 
organization. The doctrine of the duality of functions performed 
by the national rulers seemed to make it pos.sible to regard the 
global community as organized although it had no organization of 
its own. Scclle thought thus to have demonstrated the fundamen¬ 
tal parallelism between municipal and international law, which 
he affirmed corresponded “to the reality of human relations.” 
But Scelle admitted that neither the rulers of the states nor the 
private individuals were always aware of this reality,^® which 
was obiscured by the erroneous concepts of state personality and 
sovereignty. It was not only the lack of theoretical insight, how¬ 
ever, which was responsible for the unsatisfactory condition of 
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the world. The absence of an effective global organization, cor¬ 
responding to the global legal order, resulted in a condition 
which Scclle himself described as anarchical, because there was 
not sufficient coordination between the activities of the various 
national rulers who retained an essentially discretionary power. 
Scelle, therefore, regarded the world which had no organization 
of its own as if it were governed by a legal order comparable to 
municipal law; but actually the rule of law was not assured 
under these circumstances. 

According to his own theory, a truly supranational organiza¬ 
tion seemed required for the establishment of a real legal order 
of world-wide scope that would restrict the arbitrary power of 
the rulers or their sovereignty more effectively than was possible 
under the regime of the duality of governmental functions. Thus 
the elimination of sovereignty appeared to be not a matter of 
right reasoning but rather the expected result of an historical de¬ 
velopment leading to a better organization of the global com¬ 
munity. Scelle tried to demonstrate that such a development was 
possible,**" and his observations regarding the rule of law in a 
world which did not have its own organization were mainly in¬ 
tended to show that the elements already existed out of which 
a more perfect legal order could grow. The importance of that 
demonstration becomes clear if one considers that progressive 
thinkers tended to regard the division of the world into fully 
independent states as a natural condition of mankind and, there¬ 
fore, to reject the idea of a truly supranational organization. 

Scelle intended to show that such an organization could be 
created. He maintained that the fundamental parallelism be¬ 
tween the global law and the legal orders of the national com¬ 
munities could and should find expression in similar institutions 
and methods of government. This idea inevitably led him to the 
conclusion that the world state was the goal of human develop¬ 
ment. His theory failed to make it clear how, without such a 
state, a supranational organization and, therefore, the rule of 
law in the universal community could be established. But the 
universal superstate appeared to Scelle not only to be practically 
unattainable, but its existence seemed also not completely com- 
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patible with his ideal concept of a world community entirely 
regulated by law and guaranteeing the liberty of individuals and 
peoples. Thus finally appeared as the ultimate goal a world or¬ 
ganization which was not a superstate but which was suprana¬ 
tional and was supposed to guarantee the maintenance of peace 
and order in the same way as a state. Even Scelle’s concept of 
the w'orld’s ideal condition, therefore, shows the same “as if” 
character as his interpretation of the existing situation. He ex¬ 
pected a universal organization to operate as if conditions ex¬ 
isted w'hich actually were not to be realized. 

There w'as a direct relationship between this “as if” character 
of Scellc’s theory and the manner in which he proposed to solve 
by legal procedures the various problems arising in the inter¬ 
national domain. He considered these problems as they presented 
themselves in the “anarchical” condition of the world and in¬ 
variably suggested for their solution the creation of a supra¬ 
national legal machinery. For instance, following the progressive 
tradition, he regarded the freedom of international commerce as 
the fundamental condition of the existence of the universal legal 
community; he even assumed that the principle of free inter¬ 
course was sanctioned by a legal rule w-hich he described as the 
basic rule of the global law.’^' But under present conditions the 
application of that rule was left to the discretion of the vari¬ 
ous national governments, wdiich generally used their power to 
further the immediate interests of their respective states. This 
“regime of anarchy” was bound to disappear when there was 
“a superstate organization capable of serving the general interest 
and international solidarity.” It obviously did not occur to 
Scelle that in a world community so organized that a higher or- 
g^n could authoritatively determine the trade policy of the na¬ 
tional communities, this policy might no longer constitute the 
same problem as in the state of international anarchy. 

Scelle’s reasoning, which in this re.spect was typical of the 
thinking of the period between the two World Wars, was char¬ 
acterized by the belief that a better organization of the world 
did not imply any fundamental change in existing conditions. 
1 he particular problems with which the science of international 
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law dealt arose from the fact that there was in the world no 
organization outside the states and their governments, the inter¬ 
ests of which frequently seemed to conflict. It might have been 
expected that once a supranational organization existed the whole 
situation would change. When several states became united in 
a greater political body such as a federal state, the maintenance 
of law and order in the larger unit evidently is impossible so 
long as the divergent interests of the entities which previously 
had been independent states constitute the main source of po¬ 
litical conflict. The larger unit can exist only if the political di¬ 
vision of the population generally follows lines other than those 
determined by the division of the state into regional units, that 
is, if the individuals do not regard their essential interests as 
identical with those of the respective legal units to which they 
belong. When the central authority is firmly established, the ex¬ 
ercise of this authority is likely to constitute the most important 
object of political struggle, which in this case is carried on 
by political parties whose prt)grams are essentially determined 
by other than regional interests. A federal constitution can 
regulate problems which may seem to be somewhat similar 
to those which arise between independent states not subject to 
any higher authority; it can for instance provide for the revision 
of the frontier between two member states. But the political 
aspect and importance of these problems will be different in 
the two cases. Scelle evidently expected a supranational organiza¬ 
tion, whose establishment he constantly proposed, to modify the 
problems which had existed previously insofar as they lost their 
political character and became legal questions. But he obviously 
thought that they would remain the essential problems with 
which mankind had to deal, although he seemed to share the 
progressive belief that common interests were steadily drawing 
the people of the world more closely together. The practical 
value of his suggestions for an improvement of the international 
situation was, therefore, extremely doubtful. The principal prob¬ 
lems which he intended to solve always were those of the un¬ 
organized global community, such as war, treaties, self-determi¬ 
nation of peoples wanting to establish an independent state of their 
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own. By merely suggesting that the community should be or¬ 
ganized, he actually did not contribute to the solution of the 
problems as they existed; he rather postulated their nonexistence 
as political problems. Since in his concept the international situa¬ 
tion remained substantially the same when the global community 
was organized, he paid no attention to the question as to how the 
political conditions would be created and maintained on which 
a supranational organization was to be based, and how to deal 
with the new problems u^hich were bound to arise if it were 
possible to establish such an organization. Consequently, his ob¬ 
servations generally applied neither to conditions which actually 
existed nor to a situation which reasonably could be expected to 
exist in the future. 

Scelle’s way of thinking in this respect evidently wus in¬ 
fluenced by the progressive concept, the adherents of which 
always had expected that politics would gradually disappear from 
the international sphere. This process was supposed to lead to 
the rule of universal law, without fundamental modification of 
the structure of the global community. Progress was expected 
to eliminate the factors which in the past had disturbed the natu¬ 
ral harmony between the interests of the organized groups into 
which mankind was divided. It was this progressive concept 
which had made it possible to believe that the League of Nations, 
an association of independent states, was a practical solution of 
the problems resulting from the coexistence of independent states. 
Scelle’s theory was an attempt to prove the importance of the 
League as a starting point of a development leading to a better 
future through an organization which, although not a superstate, 
performed the functions of a state. The idea that universal peace 
and order did not depend on any essential change of conditions 
made the League of Nations concept so generally attractive. No 
political action involving the risks and the struggles which such 
action ordinarily implied seemed necessary to bring about the 
ideal situation. It was often asserted that the realization of that 
concept required certain sacrifices on the part of all concerned. 
But it was understood that primarily erroneous conceptions were 
to be sacrificed, and that by giving them up every nation and. 



MODERN THEORY AND LEGAL MONISM 


277 

therefore, every individual would be able more securely to en¬ 
joy what they had had before. 

Accordingly, the improvement of the methods of the supra¬ 
national organization was not supposed to produce any radical 
change in the way of life of the different nations. They were ex¬ 
pected to retain their independence within a global community 
which guaranteed a harmonious coexistence of the groups com¬ 
posing mankind. 



SOME CONCLUSIONS: UNITED NATIONS 
AND WORLD STATE 


The league ok nations was expected to guarantee, through 
the rule of a universal law, general peace and order in the world 
without requiring from anyone the sacrifice of reasonable inter¬ 
ests. The purpose of the present study was to describe and to 
explain the growth of the pattern of thought on which this idea 
of a universal organization was based, and to demonstrate to what 
extent this idea was contradictory in itself. 

The formation of that pattern of thought was determined by 
the concept of natural law combined with the belief in human 
progress. On this basis the idea arose that, at least in a primitive 
stage of development, there existed a universal law in a world 
divided into independent states, a law which was characterized 
by particular dignity. The League of Nations was intended 
firmly to establish the rule of this law. In the preceding chapters 
the theoretical development has been described which led from 
the medieval concept of unity achieved through the Christian 
faith and its guardians, the Church and the Pope, to the progres¬ 
sive idea that the whole world formed a community kept to¬ 
gether by the natural interests of the peoples and governed by a 
universal law which expressed the standards of reason, liberty, 
and justice and whose observance was assured by the authority 
of public opinion. 

Progres-sive internationalists generally regarded the universal 
legal order as a system of positive rules. But in the absence of 
a statelike world organization, the global law could not be posi¬ 
tive in exactly the same sense as municipal law. The progressive 
theory of global law conceived of legal rules the creation and 
application of which ultimately depended on the voluntary ac- 
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ceptancc of the standards of reason and justice by those whose 
actions were to be governed by those rules. The universal law 
thus appeared to show tlic characteristic features of a law of 
nature and reason; it was conceived of as a positive law raised 
to the level of a law of reason. W'hen they tried to demonstrate 
the existence of such a legal order, the progressive international¬ 
ists were facing an imsolvable dilemma. The law of the universal 
community, which itself was not a state but was divided into 
political bodies organized as states, necessarily was to be re¬ 
garded as different from the law which existed within these 
states; it seemed even to be undesirable to make the universal 
law so similar to municipal law that it lost its particular character 
of a law of reason. But, on the other hand, it was assumed that 
the global legal order was legal in the same sense as municipal 
law and that in its particular sphere the former could essentially 
perform the same functions which the latter performed within 
the national community. The division of the world into states 
seemed to leave to the universal law only the task of regulating 
relationships between these units; but the assumed similarity 
between the universal law and municipal law appeared to require 
the existence or at least the gradual development of a community 
of mankind that was to be in contact with, and to establish di¬ 
rect legal relations between, the members of the human race. It 
is clear that difficulties were bound to arise from such an attempt 
to combine in the same theory two different concepts of law. 

The problems which here appeared might seem to be essen¬ 
tially theoretical. Scholars of international law observed the 
fact that states, through their governments, concluded agree¬ 
ments couched in legal language, and that in a great number of 
cases the contracting parties abided by the terms of these agree¬ 
ments. Moreover, there were more or less well-defined rules not 
laid down in treaties, to which frequently reference was made 
in the practice of states. It seemed possible to deduce from these 
facts the existence of legal rules in the international sphere. To 
satisfy the requirements of scientific precision, the scholars tried 
to find a definition of law which covered the international rules 
as well as those of municipal law. The whole problem thus could 
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seem to amount to a mere question of definition and to be of 
essentially academic interest. Actually, however, it became a 
question of great practical importance. Under the influence of 
the progressive concept, the assumption that there were con¬ 
tractual and customary rules of international law led to the idea 
that these rules were part of a universal legal system just as the 
rules of municipal law were part of a legal order showing a cer¬ 
tain degree of systematic unity. While in the national domain 
this unity was achieved through a certain type of organization, 
it was supposed in the global sphere to result from fundamental 
principles of universal validity which, however, in fact were 
formulated by the individual scholar in accordance with his con¬ 
cept of law in general and of global law in particular. In spite 
of theoretical controversies which arose between various schools 
of international law and frequently between the adherents of 
the same school, progressive internationalists agreed as far as the 
existence of a universal legal order was concerned. It was this 
theory of a global legal system existing without a statelike or¬ 
ganization which made it possible to believe that an institution 
like the League of Nations would maintain the rule of law in 
the world and would strengthen it to such an extent that even¬ 
tually the political problems of the international sphere would 
generally be transformed into legal questions of the same type as 
those which arose between private individuals within the na¬ 
tional communities. 

The League of Nations was also an organization, but it was a 
kind of organization different from that existing in its member 
states. The global community organized in the League was not 
a political body in the same sense as these states, although it was 
supposed to perform similar tasks. They were to be performed 
through quasi legislation, quasi administration of justice, and 
quasi government. The belief that these procedures would pro¬ 
duce the same effects as those which, within the states, were the 
result of legislation, administration of justice, and government 
was based on the concept of man as an essentially reasonable be- 
ing. This concept was the basis of the natural-law theory. The 
idea of progress had produced the hope that, as far as the uni- 
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versal community was concerned, the natural, reasonable, ideal 
person gradually was emerging as a normal, typical phenomenon. 
Reasonable persons were supposed, if left free from irrational 
restraint, to be guided in their actions by their reasonable, natural 
interests, which were regarded as being in natural agreement 
with those of other reasonable persons. It was assumed that 
there existed a world-wide natural community of interests, and 
that by reasonable peaceful cooperation the interests of the peo¬ 
ples of the world could !)e satisfied to the highest possible degree. 
The fact that in the past it was impossible to maintain the harmony 
of the world seemed the result of some specific conditions, such 
as autocratic government, arbitrary restriction of international 
trade, and disregard of the nationality principle—conditions 
which had prevented mankind from acting in accordance with 
its natural interests. Their gradual elimination was hoped to 
make what the peoples actually regarded as their interests co¬ 
incide with their reasonable interests. Then it seemed possible 
to a.ssume that a situation would arise in which everyone was 
satisfied and no one, therefore, was likely to disturb the universal 
harmony through actions incompatible with the common inter¬ 
est of mankind as well as with his own interest. Such a situation 
would be expected to satisfy not only the material interests of 
anyone concerned but also his sense of justice, since a condition 
in which all found equally their advantage was to be considered 
as just by all normal persons. It was this prospect of a future 
situation progressively developing without any fundamental 
change in the division of the world into separate groups, and 
automatically satisfying all these groups, which made the pro¬ 
gressive concept so generally attractive. Since this situation was 
supposed to be in accordance with universal reason, it did not 
appear to be a mere phase in the political history of the world; 
it was to be regarded as the goal of the progressive development 
of mankind, as its ideal condition, the one ultimate solution of 
all world problems which had their source in political contro¬ 
versies and struggles. If an organizational framework was found 
necessary to permit mankind to maintain the natural harmony, 
then it seemed logical to assume that there existed also one ideal 



202 UNITED NATIONS AND WORLD STATE 

method of solving the problem of international organization. 
The various schemes proposed by progressive thinkers generally 
were based on the idea that there was one reasonable ideal solu¬ 
tion of that problem, and that because of its reasonableness this 
solution should be generally acceptable. The League of Nations 
was the first attempt to apply a scheme of this type in practice. 
It could be regarded as an appropriate organization of the global 
sphere only if the ideal situation as conceived of by progressive 
thinkers were already reached. For the League only provided 
for a machinery through which essentially rational persons could 
arrive at reasonable agreements concerning their common affairs. 
The institution was to function, however, in a world in which 
progress evidently had not led to the ideal condition of general 
reasonableness. The relationships between states still were char¬ 
acterized by political disunity—that is, by the absence of that 
general agreement which the concept of the reasonable, ideal 
person implied and which was a necessary condition of the satis¬ 
factory working of an institution of the type of the League of 
Nations. It was just this state of affairs which seemed to require 
the creation of such an institution. Here was the source of the 
unsolvable conflict indicated above, which was inherent in the 
League of Nations idea; the League could be expected to work 
only if the conditions did not exist w'hich appeared to make the 
existence of that organization necessary. 

The fact that the League was not based on one single coherent 
concept has, of course, frequently been noted. Friends of the 
institution pointed out that the League Covenant was the result 
of a compromise between idealism and realism, a compromise 
made necessary by the still imperfect condition of the world. 
This condition seemed to have required the sacrifice of principles 
which would have made the League an ideal institution. From 
this point of view, that institution appeared to be not a final 
solution but only a first step toward the establishment of an ideal 
organization, the best organization possible under existing cir¬ 
cumstances. Its improvement, then, depended upon the steadily 
continuing progress of mankind. Without examining the ques¬ 
tion of the supposed influences of realism and idealism on the 
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various provisions of the Covenant, it may be stated, however, 
that that instrument cannot be regarded as the result of a com¬ 
promise in the sense indicated above. What characterized the 
League of Nations concept in general was the combination of 
two ideas incompatible with one another. The League was an 
attempt to deal with the problems arising from political diver¬ 
gencies between the states into which the world was divided, by 
methods the successful functioning of which presupposed an 
essential unity of purpose among the peoples of the world, and 
therefore the absence of political discord. Without having reached 
the highest degree of perfection mankind could not hope, through 
the League, to perform the tasks which this institution was sup¬ 
posed to accomplish. It may be argued that internal inconsistency 
is typical of political concepts and programs, and that neverthe¬ 
less these concepts and programs frequently form the basis of 
definite political actions and movements. The League of Nations 
idea, however, was not a political concept or program. It was 
rather an unpolitical concept. It did not call for any political 
activity designed to alter the e.xisting political situation in ac¬ 
cordance with a concrete program. I'hc League was designed 
to bring about the reign of abstract reason, justice, and peace, 
and its Covenant was based on the belief that all the problems of 
the world could find some generally acceptable solution through 
a machinery which essentially left the world in the same condi¬ 
tion which had prevailed before the creation of the global or¬ 
ganization. 

As far as the internal affairs of the states were concerned into 
which mankind was divided, an organization of the type of the 
League of Nations obviously was not sufficient to maintain peace 
and order. In the view of progressive thinkers the existence, 
within each of the various national communities, of a liberal- 
democratic form of government was an essential condition of 
international peace, and this form of government was supposed 
to allow the people freely to express its will and to manage its 
affairs in accordance with the reasonable interests of the com¬ 
munity. But within the states the liberal-democratic principles, 
which served to support definite social and political programs. 
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were principles of government, and their application necessarily 
was to be reconciled with the requirements of effective govern¬ 
ment. Progressive internationalists generally did not assume that, 
in the national domain, these requirements could be satisfied with¬ 
out a state organization, nor did they expect that the progressive 
development of mankind would make such an organization un¬ 
necessary in the future. The progressive’s belief in liberal-demo¬ 
cratic institutions, therefore, did not make more consistent his 
idea that in the global sphere a legal order could exist, an order 
which for its effectiveness ultimately depended on general rea¬ 
sonableness and voluntary abidance by reasonable rules formu¬ 
lated with the consent of all concerned. In order to avoid a pos¬ 
sible misunderstanding, it may be appropriate here expressly to 
state that the demonstration of the inconsistency of the inter¬ 
nationalists’ concept, just because of that concept’s inconsistency, 
does not imply the denial of the validity of the ideal principles 
of government which had their source in the natural law doc¬ 
trine—that is, the principles which were based on the recognition 
of man’s dignity and of his need of a sphere of personal liberty. 

The idea that the existence, within the various states, of a 
reasonable form of government was a condition and guarantee 
of universal peace and order and the belief that this form of 
government became more and more generally accepted were 
essential elements of the League of Nations concept. However 
contradictory this concept was, it combined several ideas in 
such a way that it had at least the appearance of consistency. If 
the validity of one of these ideas were doubted, the whole con¬ 
cept could not possibly be regarded as plausible. The progressive 
pattern of thought, in the stage of development which it had 
reached at the end of the first World War, appeared to support 
the hope that a working global organization could be based on 
the principle of cooperation between independent states. The 
establishment of the League of Nations cannot be understood 
without reference to the progressive pattern of thought which 
culminated in the League concept. When, after the second 
World War, a new attempt was made to organize the world 
in a similar way, the situation had changed somewhat as far as the 
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prevailing ideas were concerned. The Charter of the United Na¬ 
tions, therefore, cannot be traced directly back to the progressive 
concept. This concept rather influenced the creation of the new 
institution indirectly through the League of Nations. For this 
reason the League idea, rather than the United Nations concept, 
has been analyzed in the present study, which intends to con¬ 
tribute to an understanding of the belief that an association of in¬ 
dependent .states is the ideal form of organization for the com¬ 
munity of mankind. 

The United Nations Charter is based on that belief. Like the 
League of Nations, the United Nations organization is intended 
to become an organization of the community of mankind. The 
Charter’s Preamble states that, “We the peoples of the United 
Nations . . . have resolved to combine our efforts to accom¬ 
plish” certain tasks. Here the term “peoples” is used in order to 
make it clear that masses of individuals rather than states con¬ 
stitute the basic element of the organization.’ The Charter to 
which the governments of the peoples have agreed does not estab¬ 
lish, however, a superstate eliminating the existing independent 
states and thus merging the various peoples in one people. The 
United Nations organization “is based on the principle of the sov¬ 
ereign equality of all its Aiembers.” ® The community of peoples 
is organized as an association of sovereign, independent states. 

The general ideas underlying the United Nations organiza¬ 
tion obviously were similar to those on which the League of Na¬ 
tions concept had been based. When the United Nations organ¬ 
ization was established, the idea still was alive that the global 
sphere was a sphere of reason and liberty, and that the mainte¬ 
nance of universal peace and order depended on the observance 
of the principles of reason and liberty in the formation and the 
government of the political communities which were members of 
the institution. In the Preamble to the Charter, the peoples ex¬ 
press their determination to “reaffirm faith in fundamental hu¬ 
man rights, in the dignity and worth of the human person,” and 
to “promote social progress and better standards of life in larger 
freedom.” According to Article i, one of the “appropriate meas¬ 
ures to strengthen universal peace” is the development of “friendly 
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relations among nations based on respect for the principle of 
equal rights and self-determination of peoples.” “With a view to 
the creation of conditions of stability and well-being which are 
necessary for peaceful and friendly relations among nations based 
on respect for the principle of equal rights and self-determination 
of peoples,” the United Nations have undertaken to promote 
“universal respect for, and observance of, human rights and 
fundamental freedoms for all without distinction as to race, sex, 
language, or religion.” * 

I'he adherents of the League of Nations concept not only 
maintained that there existed a relationship between universal 
peace and order, on the one hand, and the respect for the prin¬ 
ciples of individual liberty and self-determination, on the other. 
They also assumed that, however unsatisfactory the existing con¬ 
ditions still were, considerable progress toward the general appli¬ 
cation of those principles had been made and that further prog¬ 
ress in the same direction was assured. This assumption was an 
essential element of the concept of world organization, and with¬ 
out it that concept was hardly understandable at all. But the con¬ 
ditions which, after the first World War, seemed to support this 
belief in progre.ss no longer existed when the United Nations 
organization started its work. 

After the close of the first World War the liberal-democratic 
institutions existing in Western Europe and in America showed 
a general pattern of government which, in spite of all differences, 
was considered to be uniform enough to repre.sent the one reason¬ 
able governmental system and, therefore, to serve as a model to be 
imitated by less advanced .states. Most of the victorious nations 
seemed to govern themselves freely, and the rest of the world was 
expected to follow their example. The new stares which were 
created in Eastern Europe in accordance with the principle of 
nationality and self-determination were adopting constitutions 
inspired by liberal-democratic ideas. It was expected that if in the 
future other peoples would acquire their independence, they auto¬ 
matically would govern themselves in that reasonable manner 
which was most beneficial to themselves and to the world as a 
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whole. A reasonable system of government was supposed to leave 
the individuals free to seek their economic advantage in their own 
countries as well as abroad; economic liberty of the individual 
was an indispensable condition of the satisfactory functioning of 
the economic system which, in the progressive concept, appeared 
as the fundamental basis of a peaceful unpolitical community of 
mankind. The first World War had made restrictions of economic 
liberty necessary and had caused a dislocation of international 
economic intercourse, but it appeared reasonable to hope that it 
would be possible at least to reestablish the prewar practice which, 
although not ideal, seemed to have produced satisfactory results. 
It is true that in one big state, in Russia, a revolutionary regime 
had been established w'hosc principles were in direct opposition 
to those of Western democracy. But this fact did not appear to 
invalidate the progressives’ hopes for a world united by the same 
standards of reason and liberty. Russia at that time was relatively 
weak, and the outcome of her revolutionary experiment could 
still be regarded as uncertain. 

llie changes arc evident which had taken place in these condi¬ 
tions at the time when the United Nations came into existence. 
It could no longer be maintained that mankind was united by 
common standards of government, or at least that it was progress¬ 
ing toward the general acceptance of the same governmental type, 
the type which progressive thinkers had regarded as the only 
reasonable one and as a condition and guarantee of universal peace. 
It had become difficult to believe that every people, when liber¬ 
ated from oppression—especially from foreign rulcrship—^inevita¬ 
bly would adopt such reasonable institutions. Moreover, it was 
no longer easy to imagine that, in a world torn by antagonistic 
political ideas and forces, liberation from a certain type of ruler- 
ship automatically would give a people that freedom of choice 
between different regimes which, in the progressives’ view, was 
an indispensable condition of choosing reasonably. It was obvious 
that economic liberalism of the kind which had appeared as the 
ultimate guarantee of a generally satisfactory world order would 
not become a general principle of policy after the war. Even in 
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most of the countries whose regimes were not totalitarian, non¬ 
interference was no longer generally accepted as the reasonable 
solution of economic problems. 

The progressive pattern of thought, on which the League of 
Nations concept had been based, therefore, w'as no longer intact 
when the United Nations organization came into existence. There 
was no other concept from which the idea could have been de¬ 
rived that an association of independent states was the ideal in¬ 
strument of universal peace and order. The ideal picture of such 
an organization was still the same. It was the picture of a world 
community in which independent states no longer tried to satisfy 
their particular political interests by political methods but acted 
in accordance with the common interest of mankind under the 
rule of a universal law. The organization was not a superstate 
but “a center for harmonizing the actions of nations in the attain¬ 
ment” of common ends."* The progressive concept analyzed in 
this study was the theoretical basis of the United Nations organi¬ 
zation. But since the optimistic assumptions which had been its 
essential elements and which had made it appear plausible could 
no longer be reasonably maintained, the concept had lost even that 
degree of coherence which, in spite of its internal contradictions, 
it had possessed before. 

The United Nations Charter wxs the second attempt to give 
the global community an organization. The first attempt had 
failed completely as far as its ultimate purpose was concerned. 
But the fact that an institution of this type had existed before, 
and that it had worked and produced some results in various 
fields, could be regarded as a proof of the general feasibility of 
a similar scheme. It then seemed possible to attribute the failure 
of the League properly to fulfill all its tasks to certain defects 
of its constitution and to certain unfavorable circumstances, such 
as the absence of the United States from its membership. This 
way of thinking appears decisively to have influenced the estab¬ 
lishment of the United Nations organization. The feasibility of 
the general scheme was widely taken for granted; what remained 
to be done in order to produce a more satisfactory solution than 
that which the League had offered seemed to be to make use of 
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the experience which the history of the League provided, and 
to build up a better organization on the basis of this experience. 
For this reason it has been said above that in order to understand 
the United Nations concept one has to go back to the League of 
Nations rather than directly to the progressive pattern of thought, 
from which the League idea was derived. 

What mainly distinguishes the United Nations Charter from 
the League of Nations Covenant is the attempt to make collective 
action for the maintenance of peace more effective. The new 
organization, therefore, essentially is a stronger League. It has 
been explained above •' why the idea that the League was to be 
strengthened by heavier obligatiom to be imposed on its mem¬ 
bers increased the contradictions inherent in the League con¬ 
cept. Like the League, the United Nations organization requires 
for its satisfactory functioning the existence of a fundamental 
hamiony and unity of purpose among the peoples into which man¬ 
kind is and remains divided. The necessity of making an organi¬ 
zation of this type strong implied the absence of those conditions 
on which its working depended. In fact, when the United Nations 
organization was established, there was less unity in the world 
than in 1919, or at any rate the disunity was more apparent. The 
internal conflict which characterized the League of Nations idea 
is even more pronounced, therefore, in the case of the United 
Nations. 

It has sometimes been said that whatever certain provisions of 
the United Nations Charter may state with regard to the sover¬ 
eignty of the member states, other clauses clearly imply a sur¬ 
render of sovereignty on the part of the states not permanently 
represented on the Security Council *—that is, of the states other 
than the Powers without the coasent of which the Council could 
not arrive at a decision. In this respect reference is made espe¬ 
cially to Article 24 (i) by which the organization’s members 
“confer on the Security Council primary responsibility for the 
maintenance of international peace and security, and agree that 
in carrying out its duties under this responsibility the Security 
Council acts on their behalf.” It seemed possible to assume that 
the Charter thus provided for a central organ which, if it did 
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not transform the international community mto a superstate, at 
any rate made this community more similar to a state than it had 
been before. If this assumption were correct, it would be impossi¬ 
ble to compare the United Nations to the League and to apply 
the same kind of criticism to the two organizations. In fact, how- 
em; rAe Charter has not fundamentally altered the condition of 
the world which had existed before the creation of the United 
Nations. A Great Power often had forced a weaker state to adopt 
a certain course of action, and all Great Powers acting in concert 
ordinarily had been able to impose their decisions on small coun¬ 
tries. This state of affairs was not considered incompatible with 
these countries’ independence and sovereignty. Independence and 
sovereignty could not possibly mean that each state under all 
circumstances was free to act as it pleased. Not even one of the 
Great Powers enjoyed such a complete freedom of action. What 
characterized a world divided into a number of stares was the 
fact that only in groups of limited size existed an organization 
capable of assuming a general responsibility for an orderly com¬ 
munity life and making possible authoritative decisions on ques¬ 
tions of common concern. Consequently, each of these groups, 
aaing as a unit, ultimately determined for itself what its particu¬ 
lar interests were and tried to satisfy these interests as far as ex¬ 
isting conditions permitted. If a state’s conduct did not seem 
satisfactory to other states, the only means of compulsion con¬ 
sisted in an action taken by these other states. They could be 
expected to act only in accordance with interests defined by them, 
and the success of their action depended on the general political 
situation. This condition of the world is not changed fundamen¬ 
tally if states, in an agreement of the type of the United Nations 
Charter, undertake to abide, with regard to certain narrowly 
limited although highly important matters, by decisions on which 
the Great Powers happen to agree. The main international prob¬ 
lem results from the fact that there is no permanent agreement 
between Great Powers, and this problem is not solved by any of 
the provisions of the Charter. There is in this regard no essential 
difference between the United Nations organization and the 
League of Nations. What seemed to supporters of the new institu- 
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rion to constitute a surrender of sovereignty on the part of some 
states at least does not transform the international community 
into a world state. Only a world state, however, would make it 
possible for the existing states to give up the authority which they 
exercise in their respective domains. Surrender of this authority 
to an “international” organ is inconceivable. It would result in 
the complete elimination of those institutions on which orderly 
community life depends. 

It is not intended here to suggest that the United Nations or¬ 
ganization never could have any practical importance. It would 
be quite possible for a member state or a group of member states 
to use that organization for their particular political purposes, 
which might include the maintenance of the peace of the world. 
But such a political use of the organization obviously would not 
correspond to its ideal purpose. Nor could the new organization 
in any case guarantee the observance of a legal order similar to 
that existing in a national community. 

There is now a growing current of opinion based on the recog¬ 
nition of the fact that in the global sphere only a world state could 
perform those tasks which arc performed by the individual states 
in their respective domains. The most advanced position is no 
longer that of the supporters of the United Nations, but that of 
the advocates of a superstate. In this respect the present situation 
differs from that existing after the first World War; at that time, 
the idea of a world state was generally rejected. 

If a world state could be established, the conditions of peace 
and order which it would produce obviously would be different 
from those which the League of Nations and the United Nations 
were expected to bring about. Whatever its particular form may 
be, a world state would be a state like any national state. Its or¬ 
ganization providing for a unity of decision on matters of general 
concern to the global community would lead to the establish¬ 
ment and maintenance of a more or less coherent legal order. It 
may become possible to a certain extent to separate the legal and 
the political spheres. But this separation would never be com¬ 
plete. The legal order of a state necessarily reflects certain con¬ 
crete social and political conditions, and its effectiveness depends 



2^2 UNITED NATIONS AND WORLD STATE 

on the existence of these conditions. The progressive thinker s 
hope that politics would disappear from the global sphere was 
based on the belief that the common interest self-evident to 
reasonable beings automatically would unite mankind in a manner 
which was satisfactory to everyone. But in a state the harmony 
which the maintenance of peace and order requires has to be 
created through constant adjustments to changing circumstances 
and changing political ideas. The common interest must be deter¬ 
mined authoritatively, and this determination ordinarily is the 
outcome of a political struggle between groups which represent 
different interests and either divergent concepts of social justice 
or at least divergent interpretations of a common concept. This 
struggle has as object the policy of the state, on which ultimately 
the particular type of the state’s legal order depends. The just¬ 
ness of the law in force within a state can always be challenged 
from a concept of justice different from that on which that law 
is based. But this challenge will bring about effects only if politi¬ 
cal methods are used and, if it is effective, it will again lead to a 
legal regime which depends on certain political conditions and, 
together with these conditions, can be attacked as unjust. Political 
action, of course, does not necessarily involve violence. The mod¬ 
ern state of the type which Western civilization has produced 
provides for procedures by which political changes can be brought 
about in an orderly manner. But the action causing these changes 
is nevertheless political action, whose object is the acquisition of 
power and its use in a certain manner. 

If this difference between a world .state and the unpolitical 
global community as conceived of by progressive thinkers is kept 
in mind, it might be assumed that the advocates of a universal 
superstate definitely have abandoned the concept which was 
based on the League of Nations idea and which influenced the 
creation of the United Nations organization. Actually, however, 
this is not the ca.se. The world state obviously constitutes, in the 
view of many of its supporters, the one reasonable and ideal solu¬ 
tion of the international problem, which progressive thinkers 
always had attempted to find. It is true that formerly progressives 
generally had rejected the idea of a world state, which they re- 
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garded as inevitably implying a system of universal oppression. 
The supporters of that idea, on the contrary, see in real world 
government the only guarantee of universal peace and order. But 
they consider the world state in the same abstract manner in 
which the progressive thinker always used to discuss the problem 
of international peace. 

TIic opinion that the universal state is the reasonable solution 
seems to rest on a firmer basis than the League of Nations idea. 
Advocates of the world state can point to the fact that the League 
of Nations idea is impracticable, and that the universal association 
of independent states cannot eliminate the danger of the constant 
recurrence of wars between separate political bodies nor create 
such conditions of law and order as normally exist within national 
communities. The perfection of destructive weapons, the use of 
which could not be restricted to the armed forces of the bel¬ 
ligerents but could be expected to wipe out whole peoples, ap¬ 
pears to have made the elimination of war a condition of the 
survival of mankind. The general interest in peace, which progres¬ 
sives always had regarded as natural, now seems to have become 
so urgent that no reasonable person who wants to preserve his 
life can possibly disregard it. 

From these considerations many of the supporters of the world 
state draw conclusions typical of the way of thinking which had 
developed under the influence of the natural-law doctrine and 
the idea of progress. That way of thinking led from the recogni¬ 
tion of the fact that peace and order were required in a human 
community to the assumption that there existed an ideal condi¬ 
tion of peaceful community life which was evident to reason 
and was likely to be realized if the persons concerned were rea¬ 
sonable and willing to act in accordance with rational principles. 
Only that assumption appears to explain certain hopes which 
many adherents of the world-state idea seem to entertain. They 
evidently hope that the world state will arrive when groups of 
reasonable people of good will enlighten the world with regard 
to the advantages of universal government, express their desire 
to see such a government set up, and urge their respective govern¬ 
ments to cooperate in its creation. It obviously is expected that 
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these efforts will lead to a general agreement by which the indi¬ 
vidual states surrender to a central authority that part of their 
sovereignty which enabled them to have an independent foreign 
policy and to exercise a control over weapons of war. Transfer 
of sovereignty by agreement seems to be preferable to any other 
method of creating a world state not only because it is a peaceful 
procedure but also because it seems to guarantee the reasonable 
solution of the problems with which mankind has to deal, because 
it appears as the outcome of decisions freely made by the various 
people after they have become convinced of the necessity and 
reasonableness of this solution. World government thus conceived 
is supposed to provide the correct answer to the question as to 
what constitutes the ideal organization of mankind. The search 
for this answer is based on the idea that it is only necessary to 
find the right solution of the organizational problem in order to 
make it possible for mankind to conduct its affairs in a peaceful 
and reasonable manner. Accordingly, the supporters of world 
government evidently expect that the central authority set up 
by consent of the peoples will exercise its power in the general 
interest of mankind, that, particularly, it will satisfy mankind’s 
interest in universal peace, and that it definitely will remove the 
threat to the existence of the human race which the invention of 
new weapons has created. 

The world state regarded as the ultimate solution of the prob¬ 
lem of world peace, the world state established by agreement, is 
believed to assure the ideal combination of authority and free¬ 
dom. The freedom of the various peoples is considered to be 
guaranteed by the federal character of the world government to 
which these peoples surrender only the rights indispensable for 
the fulfillment of its tasks. It seems safe to assume that many of 
the advocates of this scheme believe that its realization would 
guarantee the maintenance of peace, but that otherwise the vari¬ 
ous peoples on the whole would continue to live as they did be¬ 
fore. This world state-idea may be compared to that developed 
by Scclle who, as shown above, conceived of a universal govern¬ 
ment wdiich would not change fundamentally the conditions pre¬ 
vailing before its establishment, but would make possible the legal 
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solution of the same problems which, resulting from these con¬ 
ditions, had been the source of political disputes. It was this idea, 
that a global organization could assure peace among peoples pre¬ 
serving their way of life, which had made the League of Nations 
concept so generally attractive. This idea, applied to the world 
government, explains why many advocates of such a government 
think it possible to set up an organization of this type after con¬ 
vincing the masses as well as the governments of its necessity but 
without preparing for its establishment politically. 

If it is realized what a world state really means and what dis¬ 
tinguishes if from an ideal scheme of the type of the League of 
Nations, it should be clear, however, that the world-state prob¬ 
lem must be approached in a different way. The division of the 
world into states rests on concrete political and social conditions. 
Without a change in these conditions the creation and main¬ 
tenance of an effective world government seems impo.ssible. Such 
changes can be brought about only by political action. Persons 
and groups which engage in such a more or less revolutionary 
activity will find themselves in opposition not only to those who 
want to preserve the status quo but also to those who want a uni¬ 
versal state—but one of a different kind. In fact, if those who are 
suspicious of Russia’s policy interpret correctly the plans of the 
Soviet government and the role assigned in these plans to the 
Communist parties of the various states outside Russia, then there 
exists a political movement having as its goal the establishment 
of a type of world government which by many adherents of 
the world-state idea, as analyzed above, is regarded as undesira¬ 
ble even if it should produce universal peace. Supporters of this 
idea probably would object to any comparison between their 
scheme, to be based on a free agreement among the peoples of 
the world, and the concept of universal 0)mmunism, which is 
a concept of world domination to be established by subjecting 
mankind to the governmental system and power of one of the 
existing states. But the establishment of any type of world state, 
by whatever procedure arrived at, will require the use of some 
kind of political power, which may be that of one of the strong¬ 
est states, or that of a world-wide political group capable of in- 
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iluencing the policy of various states, or which may be derived 
from a combination of these factors. Only the progressive ideal 
of an unpolitical global community, an ideal which is hardly com¬ 
patible with the world-state concept as such, can explain the 
belief that a certain procedure, an international agreement imply¬ 
ing surrender of sovereignty, will in itself solve the world-state 
problem in a generally and definitely satisfactory manner. If the 
world state is to be established by agreement among states, then 
this agreement will require preparation by political activity aim¬ 
ing at the creation and maintenance of concrete political condi¬ 
tions. 

The creation of a world state is a concrete political problem 
which can be solved only by political action. Such action will 
have to be determined by a concrete political concept, and will 
have to be based on a careful choice of the methods most likely 
to bring about its realization. If the purpose of the creation of 
a universal government is the avoidance of another World War, 
then it evidently will be necessary to study the question as to 
whether, under the existing circunustances, the goal can be reached 
without involving mankind in a general struggle in which it may 
be exposed to the use of the same destructive weapons which seem 
to make the preservation of peace imperative. 

At any rate, it will be possible to discuss the question of de¬ 
sirability and feasibility only with regard to a concrete type of 
world state and from a definite political viewpoint. Speaking 
simply of the world state or of the world state created by agree¬ 
ment, one can assert neither that it is a guarantee of universal 
peace, law, and liberty nor that it is an instrument of oppression. 
It will depend on the particular type of world state and on the 
concrete conditions under which it comes into existence how 
that state is to be organized, what powers the central government 
is to exercise, what authority is to be left to subordinate groups, 
and how these groups are to be composed. In order to fulfill its 
task of preserving universal peace, any world government of 
course would have to be effective, so that internal struggles could 
not arise which might assume the proportions of international 
wars. Supporters of some particular type of world state will have 
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to consider not only whether such a state can be established but 
also whether it will be possible firmly to maintain that particular 
regime. For instance, if the world state could be created by the 
forces which support within separate states regimes based on 
liberal-democratic principles, the risk would still have to be borne 
in mind that these forces may, in a global organization, become 
incapable of maintaining a similar regime of world-wide scope. 
By using its political strength, a state may be able to impose unity 
on the world, but in this case it may become difficult in the long 
run to maintain the distinct character of that state and to prevent 
its being swallowed by the masses of other peoples over which it 
intended to rule. 

The present study is not concerned with political problems as 
such; it is, therefore, impossible to enter into a discussion of all 
the problems which may arise in connection with various types 
of world government, and of their desirability and feasibility. The 
fact wliich it is important here to emphasize is that the problem 
of transfonning the world as it is today into a universal state 
is a political problem which can be solved only by political meth¬ 
ods. The goal of this transformation is the elimination of the 
unrestricted operation of political forces, which results in inter¬ 
national wars, and to subject political activities to the same kind 
of control to which they are subjected within national communi¬ 
ties. Because of this different goal, a policy designed to bring 
about that transfonnation must be different from a policy which 
is based on the idea that the division of the world into states will 
be and should be maintained. But so long as there exists no world 
government, political activity, whether or not directed toward 
the creation of a global .state, nece.ssarily will have the same char¬ 
acter—that is, the character of politics in a world divided into 
several states. 

While many advocates of world government conceive of such 
a government in a manner which clearly reveals the influence of 
the progressive pattern of thought, the fact that they regard a 
world state as an indispensable condition of peace at the same 
time shows that the pattern of thought which seemed to support 
the League of Nations idea and to exclude the world state as an 
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ideal solution is no longer intact. It is true that, already in the 
period between the two World Wars, Sccllc had spoken of the 
world stare as the logical result of the development leading t,) 
the firm cstablisbwcnt of the rule of law in the global sphere. It 
is also true that the thinking of those persons who now advocate 
the establishment of the world state is influenced by ideas similar 
to those in which Seelies concept of world government was based. 
But this concept w as primarily theoretical. AVhat Scelle had in 
mind was rather the slow growth of a strengthened and more 
perfect League of Nations than the creation of a real world gov¬ 
ernment, on the feasibility of which he was doubtful. The goal 
of the new’ movement in favor of world government is to set up 
as soon as possible such an organization by explicit agreement. 
The advocates of that procedure are convinced that, as long as 
this goal is not reached, peace and order in the w’orld cannot be 
maintained in the same manner as in the national communities. 

The fact that under present conditions the maintenance of 
peace is essentially a political problem is recognized even by many 
supporters of the United Nations. They may try to reconcile 
this fact with their belief in the steady progress of mankind by 
asserting that the United Nations organization is “not yet” strong 
enough to fulfill all the tasks assigned to it in its Charter. But 
they admit at any rate that neither now nor in the near future 
the ideal situation can be realized which is characterized by the 
peaceful existence of free peoples under the rule of a universal 
legal order having its basis in the natural community of interests 
and ultimately depending for its observance on generally accepted 
standards of reasonableness and good will. To progressive thinkers 
the road toward progress seems to be less clearly indicated than 
it had appeared after the first World War, and elements of the 
progressive concept are combined with ideas of a different nature. 

When the progressive pattern of thought was fully developed, 
its adherents believed that political practices and the concepts on 
which they were based were remnants of the past which were 
bound to disappear. The elimination of politics from the inter¬ 
national sphere seemed to be the goal toward which mankind was 
moving. But in the period between the two World Wars political 
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movements developed which, in theory and practice, implied an 
absolute negation of progressive hopes and ideas. Fascism, and 
particularly German National Socialism, denied those human 
qualities on the existence of which the progressive concept was 
based. They accordingly did not grant the individuals the liberty 
of thought and action w'hich in the progressives’ view was a con¬ 
dition and guarantee of the peaceful coexistence, in a universal 
legal community, of free and equal peoples united by reasonable, 
unpolitical, common interests. Fascists and National Socialists, 
who stressed the importance of politics with regard to all human 
interests and activities, not only rejected the idea that mankind 
was progressing toward general recognition of uniform standards 
of justice and reason. They even assumed that in politics moral 
convictions had no importance at all. The basest elements of hu¬ 
man nature were regarded as the decisive factors in the political 
sphere. Political action was considered necessarily to imply the 
use of violence, or threat of violence, or deceit. The only purpose 
of such action seemed to be the acquisition and maintenance of 
power as such, irrespective of the manner in which it was ac¬ 
quired and of the use which svas made of it. 

Fascism and National Socialism were a reaction against the 
progressive way of thinking and inevitably reflected the con¬ 
cept against which they were reacting. Their idea of politics, 
especially of politics in the international sphere, indeed corre- 
.sponded to the idea of power politics which progressive thinkers 
used to oppose to the concept of the universal rule of law. To 
the progressives who regarded the complete elimination of politics 
as a fundamental feature of the ideal situation, politics as such 
seemed to be essentially evil. According to this viewpoint, there 
was not a choice between good and bad policies, but political 
action, which was concerned with power, always was unreasona¬ 
ble and immoral. The totalitarians, recognizing the infeasibility 
of the progressive ideal, accepted the only alternative which 
seemed to be left when this ideal was abandoned. It then appears 
understandable that disillusioned progressives, without necessarily 
adhering to the totalitarian creed in its entirety, easily adopt the 
totalitarians’ viewpoint regarding international politics. The pro- 
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gressive becomes disillusioned when he realizes that the reasona¬ 
ble character of man does not have the effect of uniting mankind 
in a peaceful community in which all normally intelligent and 
well-meaning members of the human race generally agree on 
questions of common interest as understood in the light of com¬ 
mon reason. When the hope of establishing an international or¬ 
ganization based on a natural and, therefore, evident harmony 
of interest disappears, disillusionment not infrequently leads to 
the assumption of a natural disharmony which radically separates 
the peoples of the world from one another and which seems to 
exclude the possibility of international understanding and of 
peaceful cooperation of states. War appears not only as a risk 
inherent in the division of the world into states, but it is regarded 
as the inevitable result of the existence of several states with con¬ 
flicting interests, as an event toward which the states are driven 
by irresistible forces and which intelligent and responsible states¬ 
manship cannot prevent. If the hope of escaping from this desper¬ 
ate .situation through the elimination of politics is abandoned, 
there seems to be left only the possibility of accepting the rules 
of political action in the worst sense of the term. Political activity 
seems to be e.ssentially bad, not only in the sense that the com¬ 
plex character of political problems often makes it difficult to 
distinguish between right or wrong, or that the necessity of adapt¬ 
ing political conduct to concrete political conditions frequently 
makes the choice betw'cen possible courses of action appear as 
one between two evils rather than between good and evil. But 
political activity .seems to be bad in the sense that in the political 
game there is no room for moral considerations at all and that the 
rules of that game exclude the moral responsibility of the persons 
participating in it. Such a viewpoint may properly be termed 
cynical by anyone who recognizes man’s duty to act according 
to his conscience and sees in this duty an essential element of his 
human nature. 

The mere refusal to believe in the feasibility of a scheme of 
the League of Nations or United Nations type, however, cannot 
be regarded as the expression of a cynical view of world affairs. 
Adherents of the progressive concept which has been analyzed 
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in this study always have represented these schemes as being the 
result of highest idealism. They were designed indeed to main- 
tain peace and to prevent the suffering which another World 
War was bound to cause. But highest idealism is not equivalent 
to blindness with regard to the conditions required for the w’ork- 
ing of a certain plan, or with regard to the conditions of human 
life in general. In the concept here analyzed these conditions were 
disregarded, and the manner in which they were ignored re¬ 
vealed a state of mind which hardly can be considered wholly 
idealistic. As has been said repeatedly above, the clement w^hich 
mainly made the plans of world organization attractive was the 
opinion that peace and order could be guaranteed without any 
important change of existing conditions. The thinker who held 
this opinion expected that the increased reasonableness of man¬ 
kind would guarantee the success of world organization. Since 
generally he regarded himself as reasonable enough, he hoped 
that the others would rise to his level of wisdom. His reasonable¬ 
ness was based on his satisfaction wdth his and his particular com¬ 
munity’s general situation; he, therefore, hoped that the others 
eventually would share his viewpoint and that then he would be 
able to enjoy peace and security under the same conditions which 
had prevailed before the organization was established. In order 
to bring about the ideal situation, it seemed sufficient by teaching 
and preaching to convince the others of the advantages which 
they would derive from its realization. It appeared possible, there¬ 
fore, to avoid the material and moral risks which ordinarily result 
from the necessity of reaching political decisions and engaging in 
political activity designed to bring about concrete improvements 
of political and social conditions. Thus, it may be said that the idea 
that everything could be obtained for nothing was an important 
element of the pattern of thought which shaped the League of 
Nations and the United Nations idea. 
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EQUAL states COEXISTING IN A STATE 
OF NATURE AND WOLFF’s DOCTRINE 
OF A FICTITIOUS WORLD STATE 
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consideration in three books: Elementonmi jurisprudentiae univer- 
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3. Ibid,^ II. iii. 14 (p. 205 of translation). 

4. Ibid,^ II. iii. 23 (p. 226 of translation). 
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merely added to them as the distinct advantage of each state has re¬ 
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There are two fundamental laws: “(i) That any one 'whatsoever 
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29. De jure naturae et gentium ii. ii. 5-9 (pp. 1651!. of translation). 
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that if among some nations complete disregard for the rules of natural 
law was customary, “a universal agreement, whereby all would agree 
to maintain the law of nature, would be necessary to restore peace” 
{ibid.). “But in general civilized men should almost be ashamed to 
be a party to a pact the articles of which say no more than that 
they may not clearly and directly violate the law of nature, as if 
without such a pact a man would not be sufficiently mindful of his 
duty” {ibid., viii. ix. 2 [p. 1330 of translation]). 

44. In the Elejttenta jurisprudentiae universalis, Pufendorf says that 
it is useless to fortify peace by a pact or by treaties “unless the parties 
to the agreement come together in one body or society” (i. Def. iii. 5 
I p. 11 of translation]). 

45. De jure naturae et gentium ii. iii. 12 (p. 176 of translation). 

46. Ibid., vii. I. 10 (p. 964 of translation). 

47. Ibid., VJi. i. 9 (p. 963 of translation). 

48. Ibid., VII. i. 8 (pp. 962ff. of translation). 

49. lbid.,\ii\. i. 2 (p. 1133 of translation). 

50. Ibid., II. ii. 4 (p. 164 of translation). See also vii. i. 4 (p. 953 of 
translation). 

51. Elementa jurisprudentiae universalis ii. Obs. v. i (p. 274 of 
translation). Pufendorf here declares that “the numbers of the human 
race and the infinite multitude of transactions have not allowed men 
to unite into one body.” Such a body, according to him, would be 
subject to internal disturbances which would expose the human race 
to the same or even greater dangers than those which threaten its 
security in a world divided into states. 

52. De jure naturae et gentium ii. ii. 4 (p. 163 of translation). 

53. Ibid. (p. 164 of translation). 

54. Ibid. 

55. 1679-1754. The following analysis is based on Wolff’s Jus 
gentium methodo sdentifica pertractatiim. For the edition and trans¬ 
lation used in this study, see Bibliography. 

56. Ibid., Prolegomena 2, 16 (pp. 9 and 15 of translation). 
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57. Ibid.y 3 (p. 9 of translation). 

58. Ibid.^ 7 (p. II of translation): “If we should consider that great 
society, which nature herself has established among men, to be done 
aw’ay w^ith by the particular societies, w^hich men enter, w hen they 
unite into a state, states would be established contrary to the law' of 
nature, in as much as the universal obligation of all tow^ard all would 
be terminated; which assuredly is absurd.’’ 

59. Before the Jus gentium Wolff had published a comprehensive 
treatise on natural law-— Jus naturae ntethodo scientifica pertractatuvi 
(1740-1747). 

60. Jus gentium^ Preface (p. 6 of translation): “civil law's are nor 
matters of mere caprice, but the law^ of nature itself prescrilics the 
method by which the civil law is to be fashioned out of natural 
law', so that there can be nothing w'hich can be criticized in it.” 

61. Ibid,^ Prolegomena 4 (p. 10 of translation). 

62. Ibid.^ Prolegomena 3 (p. 9 of translation): “For example, man 
is bound to preserve himself by nature, every nation by the agreement 
through which it is made a definite moral person. But there is one 
method of preservation required for a man, another for a nation.” 

63. Ibid.y ii. 255ff. (p. 130 of translation) and ii. 269 (p. 137 of 
translation). 

64. Ibid,^ ii. 258 (p. 132 of translation). 

65. Ibid,, Prolegomena 7-8 (p. 11 of translation). 

66. Ibid,, i. 27 (p. 30 of translation). Wolff deals in the first chapter 
of his treatise with the duties of states to themselves and the rights 
arising therefrom. Only in the next chapter does he discuss the duties 
of states to each other and the corresponding rights. 

67. Ibid,, i. 28 (p. 20 of translation). 

68. Ibid,, i. 29 (p. 20 of translation). 

69. Ibid,, ii. 180 (p. 94 of translation). 

70. Ibid., ii. 156 (p. 84 of translation). 

71. Ibid., ii. 166 (p. 88 of translation). 

72. Ibid., ii. 156 (p. 84 of translation). 

73. Ibid., ii. 206 (p. 107 of translation). Wolff declares that “this 
general principle has great utility in the law of nations, since it helps 
in the decision of many questions, which, if it w'cre not considered, 
w'ould seem beset with great difficulties.” 

74. Ibid.,u. 157 (p. 85 of translation). 

75. Ibid.,ii. 159 (p. 85 of translation). 

76. Ibid. 

77. Ibid., ii. 187 (p. 97 of translation). 

78. Ibid.,i\. 188-191 (pp. 98ff. of translation). See also i. 73-77 (pp. 
43ff. of translation). 

79. Ibid., vi. 617-619 (pp, 3i4ff. of translation). Wolff rejects 
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Grotius’ idea that a state can punish a nation which violates the law 
without injuring another nation. Ibid.y vi. 637 (p. 327 of translation). 
When he speaks of punitive war, he means a war by which a state 
attempts to obtain satisfaction from another state for an injury which 
it has suffered from that state. Ibid.^ ii. 272; v. 580; vi. 636 (pp. 139, 
296, 325 of translation). 

80. Ibid., V. 562 (p. 288 of translation). 

81. Ibid., V. 569 (p. 290 of translation). 

82. Ibid.,v\. 632 (p. 323 of translation). 

83. Ibid.,v. 571 (p. 291 of translation). 

84. Ibid., vi. 633 (p. 324 of translation). 

85. Ibid., vi. 632 (p. 323 of translation). 

86. Ibid., V. 570 (p. 290 of translation). 

87. Ibid.,w. 571 (p. 291 of translation). 

88. Ibid., vi. 632 (p. 323 of translation). 

89. Ibid. 

90. Ibid., V. 572 (p. 292 of translation). 

91. In a clear case, according to Wolff, a state can go to war 
against another if it cannot obtain what is due it by means other than 
war, such as reprisals or androlepsy. Ibid., vi. 630 (p. 321 of transla¬ 
tion). 

92. Ibid., V. 572; vi. 631 (pp. 292, 322 of translation). 

93. Ibid., vi. 627, 652; viii. 965-966 (pp. 319, 336,488-89 of transla¬ 
tion). 

94. Ibid., Prolegomena 9 (p. 12 of translation). 

95. Prolegomena 13 (p. 14 of translation). 

96. Ibid., viii. 965 (p. 488 of translation). 

97. Ibid., vi. 652 (p. 336 of translation). 

98. Ibid., vi. 642!?. (pp. 33off. of translation). 

99. Ibid., vi. 642 (p. 330 of translation). 

100. Ibid., vi. 643 (p. 330 of translation). 

101. Ibid. 

102. Ibid., vi. 644 (p. 331 of translation). 

103. Ibid., viii. 968 (p. 490 of translation). 

104. Ibid.,v\. 650-651 (pp. 334ff. of translation). 

105. Ibid., vi. 643 (p. 330 of translation). 

106. Ibid., vi. 649 (p. 334 of translation). 

107. Ibid., vi. 643 (p. 330 of translation). 

108. Grotius, op. cit., i. ii. 8 (pp. 78ff. of translation). 

109. Jus Gentium vi. 636 (p. 325 of translation). 

110. “Nothing is more opposed to the nature of men than is war, 
for which the law of nature allows place only as a means of defence, 
as for an unavoidable evil. But war has its beginning in the injustice 
of those who are unwilling to allow to others their right or in their 
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/• ■ ,v, rhev avoid the milder remedies by which in a 

can be amled, or gnally in then 
Wickedness, in that they do not shrink from injuring others. If 
then injustice, unfairness and wickedness were hated words, all 
war would be banished from the earth, and all nations and all in¬ 


dividual men would enjoy perpetual peace” (ibid., viii. 961 [p. 487 
of translation]). See also: “If good faith wxre as sacred to nations as 
it ought to be, and if it were not for the fact that they prefer to be 
ruled by their impulses rather than by their reason, or if their honour, 
which they ought to cherish, restrained them from being compelled 
only iinwillinglv^ to agree to that to which they did not wish to 
agree, their controversies could he settled as the law of nature pre¬ 
scribes, nor would there be need of settling them by force of arms” 


(ibid,, V. 574 [p. 294 of translation]). 

III. /bid., iii. 287-288 (p. 146 of translation). See also ii. 177 (p. 
92 of translation): “But if it could be brought about that all nations 
in general . . . would strive with all their might satisfactorily to 


perform their duties, there would be abundant provision for the 
w'clfare of all nations.” 


112. Ibid., Prolegomena 4 (p. 10 of translation). 

113. Ibid., Preface (p. 5 of translation). 

114. Ibid., Prolegomena 12 (p. 13 of translation). 

115. Ibid. (p. 14 of translation). The existence of positive law 
does not eliminate the obligatory character of the law of nature; it 
“constantly retains its force, so that we should do right, and should 
not wish to do the things which can be done without punishment, 
unless they may also be done rightly” {ibid., Preface fp. 7 of transla¬ 
tion]). 


116. Ibid., vii. 888 (p. 454 of translation). 

117. Ibid., vii. 689 (p. 455 of translation). 

118. Ibid., v. 574 (p. 293 of translation). 

119. Ibid., Prolegomena 9 (p. 12 of translation). 

120. Ibid., Prolegomena 22 (p. 17 of translation). 

121. Ibid., Prolegomena 21 (p. 17 of translation). 

122. Ibid., Prolegomena 19 (p. 16 of translation). 

123. Ibid., Prolegomena 20 (p. 16 of translation). 

124. Ibid. 

125. Ibid., Prolegomena 21 (p. 17 of translation). 

126. The identity of the law of nations (necessary and volitional) 
with the science of that law is clearly expressed in the first words of 
the opening sentence of Wolff’s treatise: “By the law of nations we 
understand the science of that law which. . . .” 


127. Ibid.y Prolegomena (p. 17 of translation). 

128. /A/d., Prolegomena (p. 17 of translation). 
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129. Prolegomena (p. 18 of translation). 

130. Ibid.^ Preface (p. 8 of translation). 

131. Ibid.y iv. 407 (p. 214 of translation), 

132. Ibid,^ iv. 409 (p. 215 of translation). 

133. Ibid,^ iv. 407-408 (pp. 2i3jff. of translation). 

134. Ibid., V. 572 (p. 292 of translation): “although the customs 
of nations make customary law, nevertheless we do not recognize as 
true law that which is observed as customary law among nations, ex¬ 
cept in so far as it is in harmony with the natural theory of civil law, 
and therefore, as we have said, deserves a place in the voluntary 
law of nations. Just as a legislator cannot make an illegal thing legal 
by positive civil law, and ought to be on his guard lest certain errors 
prevailing generally may be taken for the law of nature, so that same 
thing is to be understood concerning the customary law of nations.” 
In another passage (vii. 793 |p. 410 of translation]) Wolff compares 
bad custom to unjust positive law" of a state. 

135. Ibid.y vii. 888 (p. 454 of translation). 

136. Ibid., V. 574 (p. 293 of translation). 

137. Ibid., ii. 177 (p. 92 of translation) and Preface (p. 8 of transla¬ 
tion). 

138. Ibid., V. 574 (p. 294 of translation). 

139. Ibid., Prolegomena 19 (p. 16 of translation). 

140. Ibid. 

141. Emmerich de V^attcl (1714-1767), who in general closely 
follow^ed Wolff’s ideas and through wdioni these ideas exercised con¬ 
siderable influence on the development of the science of international 
law , disagreed w ith Wolff wuth regard to the latter’s concept of the 
supreme state. In his criticism of this concept Vattel expressed his 
opposition to a real world government. Since the supreme state as 
conceived of by Wolff w as not a real w"orld state, V^attel’s arguments 
do not seem to conflict w ith Wolff’s ideas. Vattel considers a world 
state to be unnecessary. “It is clear that there is by no means the same 
necessity for a civil society among Nations as among individuals. It 
can not be said, therefore, that nature recommends it to an equal 
degree, far less that it prescribes it. Individuals are so constituted that 
they could accomplish but little by themselves and could scarcely 
get on w ithout the assistance of civil society and its law. But as soon 
as a sufficient number have united under a government, they are able 
to provide for most of their needs, and they find the help of other 
piditical societies not so necessary to them as the State itself is to in¬ 
dividuals.” Vattel, Le Droit des gem. Preface, p. 9a of Fenwdek trans¬ 
lation (see Bibliography). 

Moreover, in Vattel’s opinion, states do not behave in the same way 
as individuals. “States are not like individuals in the conduct of their 
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affairs. Ordinarily their resolutions are not taken nor their public 
policy determined by the blind rashness or the whim of an individual. 
Advice is taken and more calmness and deliberation shown; and in 
delicate or important situations arrangements are made and agree- 
nients reached by means of treaties” {ihid.y p. loa of translation). 
Finally, Vattel explains why a world state which w’^ould deprive the 
individual states of their independence would be not only unnecessary 
but even undesirable: “Independence is necessary to a State, if it is 
to fulfill properly its duties towards itself and its citizens and to 
govern itself in the manner best suited to it” {ibid,). 

4: THE POSITIVIST THEORY OF INTER¬ 
NATIONAL LAW AS LAW CREATED BY 
SOVEREIGN CIVILIZED STATES 

1. Lassa F. L. Oppenheini, International Lanje: a Treatise^ Vol. I: 
Peace; Wo\. II: War atid Nentrality, 

2 . Ibid.y I, 22 (§ 16). 

3. Ibid.y I, 26 (§ 20). See I, 4 (§ 1): “As . . . there cannot be a 
sovereign authority above the several Sovereign States, the Law" of 
Nations is a law betweeuy not above, the several States, and is, there¬ 
fore, since Bcnthani, also called ‘International Law.’ ” 

4. Ibid.y I, 109 (§ 64). 

5. Ibid.yl9{^6). 

6. Ibid.y I, (§§292!!.). Oppenheim here refers to several 

writers who maintain that international law guarantees to any in¬ 
dividual at home and abroad such rights as “the right of existence, 
the right to protection of honour, life, health, liberty, and property, 
the right of practising any religion one likes, the right of emigration, 
and the like.” 

7. Ibid.y I, 26 (§ 20). 

8. Ibid.y I, 4 (§ i). See also I, 19, ^ 6 zff. (§§ 13, 288lf.). 

9. Ibid.y I, 26 (§21). 

10. Ibid.y I, 32 (§ 28). 

11. Ibid.y I, 30 (§ 26). 

12. Ibid.y I, 34, i55ff. (§§ 28, io3ff.). Oppenheim mentions as be¬ 
longing to this last category Persia, Siam, China, Morocco, and Abys¬ 
sinia. See also the list of “International Persons of the Present Day,” 
I, i62ff. (§§ io8ff.). 

13. /Aid., I, 34(§ 29). 

14. According to this theory, civilized states are legally unre¬ 
stricted in their policy of colonial expansion and of political and 
economic penetration with regard to peoples considered to be outside 
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the international community. It may be observed in this connection 
that the first action undertaken by a European power with a view 
to establishing a colonial empire, the Spanish conquest of American 
territories, was judged by Francisco de Vitoria according to the uni¬ 
versal law applying equally to Spain and to the communities formed 
by the American aborigines. 

15. Ibid., I, 34 (S 28). 

16. Ibid., I, 25 (§ 19). 

17. /^/•d.,I,6‘(§3). 

18. Ibid., I, 34 (§ 29). 

19. Ibid., II, 72(5 6r). 

20. Ibid.^ II, 60 (§ 54). 

21. //7/rf., II, 59ff. (§§ 53 ff-)- 

22. Ibid.y II, 361 (§ 293). 

23. //;ii.,I,3(§i). ■ 

24. Oppenheim obviously thinks that isolated agreements between 

states alone do not necessarily imply the existence of an international 
legal order. See ibid,^ I, 540 491): “Even before a Law of Nations 

in the modern sense of the term was in existence, treaties used to be 
concluded between States. And although in those times treaties were 
neither based on nor were themselves a cause of an International Law, 
they were nevertheless considered sacred and binding on account 
of religious and moral sentiment.” 

25. I, 4 (§1), 

26. Ibid.,l,s 9 (§43)- 

27. Ibid., I, 23 (§ 18). 

28. Ibid. 

29. Ibid., I, 587 (§ 555). 

30. First published in German as Die Ziikunft des Volkerrechts 
(Leipzig, W. Engelmann, 1911). 

31. The Future of International Law, p. 4 (§ 6). 

32. See biternational Law: a Treatise, I, 588fF. (§§ 556fF.), for a 
list of lawmaking treaties of world-wide importance. 

33. It is not necessary here to examine the concept of lawmaking 
treaties more closely. It may be sufficient to state that neither Op¬ 
penheim nor any other writer has ever succeeded in establishing an 
objective criterion for the distinction between agreements laying 
down rules of international law and other international agreements. 

34. Ibid., I, 550 (§ 506). 

35. Ibid., I, 24 (§ 18). 

36. Ibid. 

37. Ibid., I, 16 (§ ii). 

38. Oppenheim declares that in Great Britain Parliament has law- 
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by virtue of customarv' law. All stamte or written 

% therefore, is bused on unwritten law. /bid., I, s 

(§ 4 )- 

39. lbid.,l, 166 (§ 113). 

40. /bid., I, II (§7). 

41. Ibid., 1,542 (§ 493). 

42. /Wrf., I, 107 (§ 63). 

43. Ii?id. 

44. Ibid., I, 167 (§ 113). 

45. Ibid., I, 166 (§ 113). 

46. Ibid., I, 167 (§ 113). Oppenheim rejects the idea that the states 
have certain fundamental rights, such as “the right of existence, of 
self-preservation, of equality, of independence, of territorial suprem¬ 
acy, of holding and acquiring territory, of intercourse, and of good 
name and reputation” (ibid., 1, 165 | § 112 |). The opinion maintained 
by many writers, that these fundamental rights “are a matter of 
course and self-evident,” evidently appears to Oppenheim to be un¬ 
acceptable as an idea based on the natural-law concept. He moreover 
observes that “great confusion exists in this matter, and hardly two 
text-book writers agree in details w^ith regard to it” (ibid.). His 
own theory of qualities constituting the international personality 
docs not seem, however, to be essentially different from the concept 
of fundamental rights. 

47. Ibid., I, 20 (§ 15). See also I, 168 115): “The equality before 

International Law of all member-States of the Family of Nations is 
an invariable quality derived from their International Personality.” 

48. Ibid., 1 ,168 (§ 114). 

49. Ibid., I, 188 (§ 134). 

50. Ibid.,!., 185 (§ 130). 

51. Ibid., I, 168 (§ 114). 

52. In his book. The Future of International Law, p. 10 (§ 15), 
Oppenheim says with regard to that character of the international 
society: “There are the rules which relate to the independence of 
each state of all other states, to the equality of all states, to their su¬ 
premacy both personal and territorial, and to their responsibility; 
and in addition there are those rules which, exceptionally, allow, or 
at any rate excuse, certain inroads on the legal sphere of other states.” 

53. bitematiojial Law: a Treatise, I, 8 (§5). 

54. Ibid., I, 13 (§9). 

55. /birf.,I, 396 (§3I9). 

56. Ibid., II, 326 (§ 265). 

57. After having laid down the rule of nonintervention, Oppen¬ 
heim discusses the exceptions to this rule. He carefully distinguishes 


*^11 

authority 
/a ir in that country 
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“interventions which take place by right” from others, merely ad¬ 
mitted by international law, which allow the state concerned to 
resist the'interference. Ibid., 1 , i88ff. (§§ i34ff.). He finally arrives 
at the concIu.sion, however, that in any case “intervention is dc facto 
a matter of policy just like war” (ibid., I, 195 [§ 138]). 

58. Ibid., I, 573 (§ 539). 

59. Ibid. 

60. Ibid. 

61. Ibid., I, 23 (§ 17). 

62. Ibid., I, 170 (§ 116). 

63. Ibid., 1 , 171, n. I (§ 116). 

64. Ibid., I, 169 (§ 115). 

65. Ibid., I, 170 (§ \ \6). 

66 . Ibid. 

67. Ibid. 

68. Ibid.,\, 196 (§ 138). 

69. Ibid., I, 80 (§ 51). 

70. Ibid. 

71. Ibid., I, 193, n. 1 (§ 136). 

72. Ibid. 

73. See, for instance, ibid., I, 12 (§8): “the Family of Nations 
is still in the beginning of its development.” 

74. Ibid,, 1, 13 (§9). 

5: THE DOCTRINE OF UNIVERSAL REASON¬ 
ABLE STANDARDS OF GOVERNMENT 

1. Published in 1690. For the edition used in this study, sec Bibli¬ 
ography. 

2. Tnxo Treatises of Govcrjwic'nt, §95. 

3. Ihid.y § 6. According to Locke, property can be acquired by 
men living in the state of nature. Ihid,^ §§ 2 5fF. 

4. Ibid,, §§ i2 3fF. 

5. Ibid,, § 131. 

6. Ibid,, §§ i34fF. 

7. Ibid,, § 142. 

8. Ibid,, § 135. 

9. Ibid., § 13. 

10. Ibid., §91. 

11. Ibid., § 90. 

12. Ibid., § 143. Locke mentions as the third of the “Powers of the 
Commonwealth” the federative power which “contains the power 
of war and peace, leagues and alliances, and all the transactions with 
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all persons and communities without the commonwealth (ibid,^ 
§ 146). He does not attribute the exercise of the judicial function to 
a separate power. 

13. Ibid,, § 143. 

14. lbid,y § 149. 

15. Ibid, 

16. Ibid,, §§ 202S,, §§ 2iiff. Locke docs not speak in this connec¬ 
tion of rebellion of the people because he regards those as rebels who 
abuse governmental powers entrusted to them. Ibid,, § 227. But his 
theory is a justification of what is commonly called rebellion. 

17. Ibid,, § 232. 

18. At one particular moment of his life every man is supposed to 
be entirely free from the bonds of a state and to appear simply as a 
member of the human race. Locke assumes that the state is based not 
on hypothetical or implied but on actual consent, and that every in¬ 
dividual is free to choose “what body politic he will unite himself to” 
when he reaches the age of discretion. Ibid,, §118. 

19. Like Pufendorf, Locke regarded the states as coexisting in 
the state of nature and their intercourse as governed by natural law. 
He obviously considered this situation to be unalterable. See ibid,, 

§ 14: “since all princes and rulers of independent governments all 
through the world are in a state of nature, it is plain the world never 
was, nor ever will be, without numbers of men in that state.” 

20. It may be remembered in this connection that Grotius, while 
strictly limiting the right of an oppressed people to revolt against its 
ruler, considered a war w aged against the latter by another ruler 
as permitted by natural law, even when the people itself had no 
right to resist. The international structure of the world here made it 
possible to conceive of a legal method of redressing the wrong done 
to a people which was not allowed to help itself because of its sub¬ 
jection to a state government. 

21. Edward Gibbon, The Decline and Fall of the Roimti Empire, 
Modern Library ed., pp. 72f. 

22. Constitution of June 24, 1793, Article 120. 

23. Lassa F. L. Oppenheim, International Law: a Treatise, I, 419 

(§338)-. 

24. Ibid, 

25. When the English author, D. G. Ritchie, in a book published 
in 1894, presented a critical analysis of the natural-rights doctrine, 
he said in the Preface: “I had a certain fear that in criticising that 
famous theory I might be occupied in slaying the already slain. Recent 
experience has, how^ever, convinced me that the theory is still, in 
a sense, alive, or at least capable of mischief. Though disclaimed 
by almost all our more careful writers on politics and ethics, it yet 
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remains a commonplace of the newspaper and the platform, not 
only in the United States of America, where the theory may be 
said to form part of the national creed, but in this country, where it 
was assailed a century ago by both Burke and Bentham” (David G. 
Ritchie, Natural Rights: a Criticism of Some Political and Ethical 
Conceptions, 2d ed.). 

26. See also Benjamin F. Wright, American Interpretations of 
Natural Law, esp. pp. 291 ff. 

27. Woodrow Wilson, Constitutional Government in the United 
States,p. 161. 

28. Max Huber, Die soziologischen Grundlagen des Vdlkerrechts, 

pp.95ff. ... 

29. This idea of universal solidarity appears also in the following 
passage in Oppenheim’s International Law^ Vol. I (§§ zgzff.): “there 
is no doubt that, should a State venture to treat its own subjects or a 
part thereof with such cruelty as would stagger humanity, public 
opinion of the rest of the world would call upon the Powers to ex¬ 
ercise intervention for the purpose of compelling such State to estab¬ 
lish a legal order of things u ithin its boundaries sufficient to guarantee 
to its citizens an existence more adequate to the ideas or modern 
civilisation.” In another passage (§ 137) Oppenheim refers to cases 
in which the Powers have intervened in the affairs of other nations 
“in the interest of humanity.” He declares, however (§ 292), that a 
guarantee of the so-called rights of mankind cannot be found in rhpe^ 
facts. 


6: THE DOCTRINE OF THE NATURAT. 

INTERESTS OF MEN 

1. In Kant’s terminology, republican government is not incompati¬ 
ble with monarchy. 

2. In his essay on Ferpetual Peace Kant does not say anything 
regarding the organization of the league of free states. In his Meta¬ 
physics of Ethics (Part II, para. 61) he mentions a permanent inter¬ 
national congress. 

3. Following Hobbes rather than Pufendorf, Kant regards the 
state of nature as a state of war. He expressly rejects the theories 
which establish a distinction between wars permitted and wars pro¬ 
hibited by law and declares that the rules laid down in this respect 
by Grotius, Pufendorf, and Vattel have not the slightest legal force. 

4. Jean Jacques Rousseau, VEtat de gnerre^ atid Projet de paix 
perpetuellCy pp. 62 ff. 

5. Perpetual PeacCy p. 42 (Second Addendum to the definitive arti¬ 
cles for perpetual peace). 
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6. Ibid,, pp. 26ff. 

7. See above, n. 141 to Chapter 3. 

S. See above, pp. 5iff. 

9. Christian L. Lange, Histoire de Vimernationalmne, p. 14. The 
French text reads: “L’internationalismc s’allie natiirellenient a tons 
Ics efforts deiiiocratiqiies a rintcricur dcs Ltats, qui tendent vers leur 
transformation en des societes libres et volontaires, fondees sur le 
conscnteinent et non pas sur le prindpe dc siijcdon.'' 

10. Ibid,, p, 12, The French text reads; “L'intcrnationalisiiic cst 
par definition oppose an cosinopoJitisnic, lequel est unitaire, env^i- 
sageant J’humanite tout enticrc comme iin seul groupement social.” 

11. First published in 1848. 

12. III. xvii. 5. 

13. The representative writings of the physiocratic school were 
published in the sixth, seventh, and eighth decades of the eighteenth 
century. 

14. First published in 1776. 

15. Adam Smith Wealth of Natiotis iv. ix (p. 651 in Modern Li¬ 
brary edition). 

16. See, on this question, John Maynard Keynes, The End of 
Laissez-Faire, pp, i7ff. 

17. It may be noted that John Stuart Mill, whose opinion on the 
moral effects of international commerce has been quoted above, was 
as much a political philosopher as an economist. This fact is in¬ 
dicated in the full title of the book that contains the passage in ques¬ 
tion, Principles of Political Economy 'with Some of Their Applica¬ 
tions to Social Philosophy, In v. xi. 7 Mill discusses the “Grounds and 
Limits of the Laissez-faire or Non-Interference Principle”; although 
recognizing the necessity of limiting the application of this principle, 
he regards it as a general rule: “Every departure from it, unless re¬ 
quired by some great good, is a certain evil.” 

18. History of the Rise and Influence of the Spirit of Rationalism 
in Europe, II, 383. 

19. Ibid,, II, 247. 

20. Ibid,, II, 246. 

21. Ibid,, II, 233. When Lecky’s book was written, England had 
adopted a policy of free trade, and it seemed possible to expect the 
general adoption of such a policy. 

22. Ibid,, II, 246. 

23. Ibid,, II, 399ff. 

24. Ibid,, II, 387. 

25. Ibid,, II, 388. 

26. Ibid, 

27. /Wrf.,II, 386. 
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28. Ibid.y II, 400. 

29. Ibtd.y II, 388. 

30. Ibid, 

31. Ibid. 

32. Ibid.y II, 389. 

33. Ibid. 

34. Ibid. 

35. Ibid. 

36. Adam Smith already had distinguished between reasonable and 
selfish, unreasonable, interests. This distinction appears clearly in the 
following passage from the Fourth Book of his Wealth of Nations: 
“To expect, indeed, that the freedom of trade should ever be entirely 
restored in Great Britain, is as absurd as to expect that an Oceana 
or Utopia should ever be established in it. Not only the prejudices 
of the public, but what is much more unconquerable, the private in¬ 
terest of many individuals, irresistibly oppose it” (iv. ii. [p. 437 in 
Modern Library ed. |). Sec also iv. iii. Part 2 (pp. 455!?.), on Smith’s 
opinion concerning the rulcrship of merchants and manufacturers, 
an opinion w hich was much less optimistic than I^ecky’s view. Smith’s 
prophecy concerning British trade policy had proved incorrect by 
the time Lecky wrote his book. Free trade had been “effected by 
political economy.” 'Fhis fact could seem to justify the hope of a 
steady increase in the general understanding of economic princi¬ 
ples. 

37. Lecky, op. cit., II, 389. 

38. Smith, op. cit., Book iv, Introduction (p. 397 of Modern Li¬ 
brary ed.). 

39. I.ccky, op. cit.y II, 233. 

40. Ibid.., TI, 390. 

41. Ibid., II, 383. 

42. Ibid. 

43. Ibid. 

44. Ihid.y TI, 295. 

45. Ibid.y II, 384. 

46. Ibid., II, 389. 

47. Ibid., II, 394. 

48. Lange, op. cit., pp. i3fT. The French text reads: “L’interna- 
tionalisme se base sur des considerations d’ordre econornique: il voit 
dans I’interdcpcndancc de plus en plus developpee des peuples ct des 
Etats un fait fondamental, qui aura necessairement des consequences 
sur Ics relations politiques entre ces memes groupes; I’organisation 
politique doit devenir I’cxpression naturelle et logique de la realite 
econornique et intellectuelle.” 

49. Ibid.y p. 14. 
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50. Carlton J. H. Hayes, The Historical Evolution of Modem Na- 
tionalismyip, 16. 

51. See above, p. 62. 

52. Christian Wolff Jus gentium methodo scientific a pertractatuni 

i. 51 (p, 22 of Drake translation |see Bibliography]). 

55. Lecky, op. cit., I/, 246. 

54. Hugo Grotius yV/re? belli ac pads libri tres ii. vi. 4 (p. 261 
of Kelsey translation [see Bibliography]). See also iii. xx. 5 (p. 805 of 
translation). 

55. From the viewpoint of the contract theory Kant, in his essay 
on Perpetual Peace, condemned certain methods used in his time for 
effecting changes of sovereignty without the consent of the com¬ 
munities concerned. In the second Preliminary Article for perpetual 
peace, he laid down the rule that it should not be possible for a state 
to acquire another state, whether small or great, “by inheritance, ex¬ 
change, purchase or deed of gift” (p. 20). 

56. Lecky, op. cit., II, 245. 

57. See ibid., II, 247, where Lecky speaks of “the collision of the 
two hostile doctrines of the Divine right of kings and the rights of 
nations.” 

58. Ibid. 

59. Ibid., II, 246. 

60. Ibid., II, 247. 

61. Lange, op. cit., p. 13. The French text reads: “L’internatio- 
nalismc veut se fonder sur Ics nations, et, en attendant la constitution 
de celles-ci cn groupements sociaux autonomes, il reconnait les Etats 
comme les representants, encore imparfaitement legitimes, des groupes 
partiels au sein de la grande socicte des nations.” 

Is: “il est convaincu que le 
que servir Tensemble des 
la richesse qui seront ainsi 

garantics a la vie commune dcs nations.” 

63. Lecky, op. cit., II, 248. 

64. Ibid. 


62. Ibid., p. 14. The French text read 
developpement des nationalites ne peut 
interets internationaux par la variete et 


7: THE IDEA OF PROGRESS AND THE 
BELIEF IN THE POWER OF PUBLIC 
OPINION 

1. John B. Bury, The Idea of Progress: an Inquiry into Its Origin 
and Growth, pp. 348!?. 

2. Ibid., p. 24. 

3. Immanuel Kant, Perpetual Peace, p. 42. 

4. Ibid., Appendix II, p. 53. 
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5. William Ladd, “Essay on a Congress of Nations,” in Prize Es¬ 
says on a Congress of Nations^ pp. 509-638. 

6. Ibid.y p. 600. 

7. Ibid.y p. 601. 

8. Ibid,y “Advertisement,” p. 512. 

8: THE NINETEENTH-CENTURY CONCEPT 
OK THE UNDESIRABILITY OF A WORLD STATE 

1. Vol. I. The quotations following are from the second revised 
edition of 1879; the Introduction in which the passages in question 
appear was first published in the edition of 1861. 

2. Ibid.^ p. V. 

3. Ibid.^ p. 30, The French text reads: “II y a dans Thumanite un 
clement d’unite et un element dc diversite. Les nations sont I’clement 
de diversite.” 

4. Ibid.y p. 14: “En effet, les nations ont cgalement leur individu- 
alitc; elle est aussi sacree que celle dcs hommes, Tune et Tautre vien- 
nent de Dicu.” 

5. p. 30: “Pour que ce but soit atteint, il faut repartir en 
quelque sortc la tache entre les divers membres du genre humain; 
de la la division des hommes en nations: chacune a son ministere dans 
IVruvre commune de rhumanitc.” 

6. Ibid,, P- 3^* 

7. /WJ., pp. i4fF. 

8. Ibid., p. 16: “L’opinion publique est devenue dans les temps 
modernes une puissance redoutable; aucun esprit sense ne la traitera 
de chimere; sa force va en grandissant et le moment approche ou ni 
individus ni peoples n’y pourront resister.” 

9. Ibid., p. 17: “e’est une puissance invisible qui domine Ics peoples, 
la puissance des idees et des sentiments.” 

10. I bid., Ip. 18. 

11. Ibid., pp. 14, 32. 

12. Ibid., p. 33: “Grace a un concours heureux de circonstances, 
les rapports entre les nations prennent tous les jours une plus grande 
extension; les barrieres que les prejuges, les interets opposes, les 
croyances hostiles clevaient entre les peoples, tombent Tune apres 
I’autre.” 

13. Ibid. 

14. Ibid., pp. 33ff.: “Les elements dont la future unite se composera 
font encore defaut, les nations ne sont pas encore constituees; com¬ 
ment pourrait-on pretendre leur assigner des lois?” See also p. 38: 
“L’idee dc nationalite, avec les droits et les obligations qui en derivent, 
entre a peine dans la conscience generale. . . . L’idee de I’unite, 
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tout aussi cssentielle pour notre science, demande egalement un travail 
qui n’est point fait.” 

15. Ibid.^ p. 38: “la science du droit international est toujours a 
faire.” Like the adherents of the natural-law school, and for the same 
reasons, Laurent uses the terms “international law” and “science of 
international law” interchangeably. 

16. //7/rf.,p. 37. 

17. Ibid,, p. 33: “le droit international se reduit en realite a poser 
le principe de la soiiveraincte nationalc, ct a en deduire Ics conse¬ 
quences.” 

18. Ibid. See also p. 37, where Laurent says, with regard to the 
treatises on positive international law: “Nous n’avons jamais pu 
prendre un pareil droit au serieux: il est bon tout au plus pour les 
attaches et les secretaires de legation.” 

19. Ibid.^ p. 19. 

20. Ibid.^ p. 15: “I’anarchie qui regne aujourd’hiii entre les Etats 
n’est pas plus grande que cellc qui existait au moyen-age dans les rela¬ 
tions individuelles.” 

21. Ibid.j p. 31: “L’hurnanitc ctant une, elle doit arriver a une or¬ 
ganisation qui lui perniette de remplir sa destince.” 

22. //7/d.,p. 33. 

23. Ibid.^ p. 39. 

24. Ibid., p. 42: “La guerre diminue par les progres naturels de 
rhumanitc, sans qu’il soit besoin de reunir tous les peuples en un seul 
Etat.” 

25. Ibid., p. 41: “Considerc comme gardien de Tordre public, 
ri'tat est line necessitc pour la coexistence des individus; il n’est pas 
une necessitc pour la coexistence des nations.” 

26. Ibid., pp. 4ifF.: “L’Etat a affaire a des individus reels, a des per- 
sonnes physiques; il doit avoir a certains egards un empire absolu sur 
ses membres, sinon la coexistence des hommes serait impossible; voila 
pourquoi on dit que les citoyens sont snjets; ils sont en cfFet assujet- 
tis a une puissance souveraine, celle de la loi. En est-il de mcme des 
nations dans Icurs rapports avee Thumanitc? Il nous semblc que non. 
Les nations sont des ctres moraux; il n’est pas besoin, en general, d’une 
autorite supericure pour les maintenir dans les limites du devoir; par 
ccla seul qu’elles existent, e’est-a-dire qu’clles sont organisces, elles 
presentent des garanties d’ordre que n’offrent pas les individus. Les 
progres de la civilisation mettent fin au brigandage international; il 
ne faut pour cela ni code penal, ni tribunaux, ni gendarmes; tandis 
que dans rinterieur de chaque Etat, la justice repressive est une 
necessitc permanente, qu’aucun progres de la civilisation ne fera dis- 
paraitre. Il se commet tous les jours des crimes, tous les jours la vie et 
la propriete des individus sont menacees. Les attentats contre I’cxis- 
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tence d’une nation sont un rare accident dans Thistoire modern, et 
Ton pent hardiment affirmer qu’ils deviendront un jour impossibles; 
pour les prevenir, il suffit dc la puissance de I’opinion publique. 11 

J T a done unc difference profonde entre les individus et les nations: 
es premiers ont leurs vices et leurs passions, qui les portent sans 
cesse au mal; les autres sont des etres fictifs qui regulicrement ont 
pour organcs les homines les plus intelligents et les plus moraux de 
leur temps; et alors mcme qne rintelligence et la moralite leur font 
defaut, I’opinion publique les contient et les contiendra de plus en 
plus dans les limites du devoir.” 

27. Ibid.^ p. 40. 

28. Ibid., p. 44. 

29. Ibid., pp. 42ff.: “Dira-t-on que I’Etat universel finira par etre 
si fortement organise que toute resistance sera impossible, et que la 
pensee de rcsister ne viendra pas plus aux nations qu’elle ne vient 
aujourd’hui aux individus? Si e’est la Tidcal de la monarchie univer- 
selle, nous protestons de toutes nos forces contre cet ideal. La puis¬ 
sance souverainc, dont la mission est de saiivegardcr le droit, pent se 
laisser emporter, par les inauvaises passions de ceux ejui I’exerccnt, a 
violer Ic droit; la resistance devient alors Ic plus sacre des devoirs: 
malheur aux peuplcs s’ils etaient soumis a unc puissance telle, qu’ils 
perdraient jusqu’a I’idce dc lui resistcr! Ce scrait pour le coup le 
tombeau dc rhumanite. La paix regnerait dans le monde, inais ce 
serait la paix de I’empire romain, e’est-a-dire la servitude. Nous pre- 
ferons inille fois les vices de I’organisation actuelle, qui rend au 
moins la resistance possible, a une organisation qui donnerait a I’hu- 
inanitc la paix dont jouissent les troupeaux. Ceci cst une objection 
capitalc contre la monarchic universellc. Toutes les garanties ima- 
ginables ne previennent pas le danger de la violation du droit dans 
les Etats particuliers. Ceux qui ont le pouvoir en main sont toujours 
disposes a en abuser: que serait-ce si la puissance du genre humain 
ctait conccntrce dans un seul Etat? Cet Etat aurait des organes; des 
hommes qui disposcraient des forces dc rhumanite, seraient-ils plus 
portes a respecter le droit que ceux qui ne disposent que dcs forces 
d’unseul Etat? Inutile d’insister, la conscience humaine repond: Non, 
la paix n’est pas I’idcal supreme du genre humain; elle n’est, apres 
tout, qu’un moyen. L’ideal, e’est le droit, la justice: or, la dernicre 
arme du droit violc, e’est Tinsurrection. Benissons rimpcrfection de 
notre etat social qui nous permet d’avoir recours a ce moyen supreme; 
du jour oil la resistance serait impossible, le droit ne serait plus qu’un 
vain mot, et le droit perissant, I’huinanite perirait.” 

30. Ibid., pp. 44fF. 

31. Ibid.,^. 53. 

32. Ibid., p. 32. 
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33. Ibid., p. 45: “II y a unc unite superieure a celle qui a son prin- 
cipe et sa sanction dans la loi et dans la force qui I accompagne, c’est 
Tunite qui se fonde sur dcs croyances communes, sur des idees et 
des interets communs. Telle est I’unite vers laquelle s’avancent Ics 
nations civilisees. Cette unite pourra prendre un jour des formes 
exterieures, mais ce ne sera pas une unite de coaction, telle que Tunite 
de TEtat; cllc reposera sur le concours volontaire du consentement, 
elle sera le resiiltat du contrat et non de la loi. En d’autres termes, 
nous croyons que c’est par voie d’associarion libre que I’unite s’etablira, 
association qui laisscra la souverainete des nations intacte, et garantira 
plutot qu’elle n’absorbera leur independance.” 

34. Ibid., pp. 2 off. 

35. Ibid., pp. 23ff. 

36. Ib/d.y pp. 27ff. See also p. 28: “la reforme devint le principe 
de ce droit nouveau dont nous recherchons les fondements et le 
caracterc. II est si vrai que le droit international est du a I’inspiration 
de la reforme, qu’on peut presque le qualifier de science protestantc.” 
Sec above, p. 27, on the Protestant character of the science of inter¬ 
national law. 

37. See, for instance, Thomas Alfred Walker, A History of the 
Law of Natio7iSy I, 94. After referring to the failures of the medieval 
empire and of the papacy as supranational authorities, this author 
says: “And perchance the world profited by the double failure. The 
realisation of the ideal of Hildebrand, the creation of a Church Mili¬ 
tant of the people of Earth . . . might, like the realisation of the 
dreams of Karl and Otto, have satisfied the aspirations of theorists 
like Leibnitz, but would have bound mankind for ever in the choking 
fetters of hopeless slavery. The mind feeds and grows on liberty. 
The World Empire and the World Church promised peace, but 
it was the peace of infallible, indisputable and irresponsible authority, 
the peace of a living death: the World chose independence, which 
offers peradventure the best gage for expansion and real life.*’ 

9: I HE COMBINATION OK THE POSITIVIST 
THEORY OF INTERNATIONAL LAW WITH 
THE PROGRESSIVE CONCEPT OK A 
DEMOCRATIC UNION OF FREE NATIONS 

1. Lassa F. L. Oppenheim, International Law: a Treatise, I, 178!?. 
(§§ I24ff.). 

2. Ibid., I, 200 (§ 141). 

3. An English translation appeared in 1921: Lassa F. L. Oppenheim, 
The Future of bitemattonal Law. The references following are to 
this English translation. 
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4. Ibid., p. 10 (§ 15). 

5. Ibid., p. 16 (§ 23). 

6. Ibid., p. 17 (§24). 

7. Ibid., p. II (§ 16). 

8. Ibid., p. 16 (§ 22). 

9. Ibid., p. 12 (§ 18). See ibid.: “Distance has been so conquered 
by the telegraph, the railway, and the steamboat, that in fact the an¬ 
nual assembly of a world-parliament would be no impossibility, and 
in any case a world-government, wherever its seat might be, would 
be able to secure almost immediate obedience to its behests in the ut¬ 
termost parts of the earth.” 

10. Ibid., p. 13 (§ 18). Although Oppenheim regards the creation of 
a federal world state as possible, he doubts its usefulness because such 
a state would not necessarily exclude war. As the example of the 
American War of Secession shows, there always exists in a con¬ 
federation the danger of civil war. Ibid., pp. 13#. (§§ 19!?.). If this 
were a valid argument against universal government, it would at the 
same time prove the uselessness of the individual state, the unity of 
which can always be disrupted by revolution and civil war. Oppen¬ 
heim, of course, docs not wish to question the usefulness of the state 
as an institution. I lis argumentation in this case shows how opposi¬ 
tion to the world state leads the progressive thinker to seek a com¬ 
pletely perfect solution of the international problem—^that is, a solu¬ 
tion which is free from all deficiencies of state government. 

11. Ibid., p. 21 (§ 29). 

12. Ibid., p. 13 (§ 18): “So far as we can foresee, the development 
of mankind is inseparably bound up with the national development 
of the diflFerent peoples and states. In these conditions variety brings 
life, but unity brings death.” 

13. In his treatise on International Law, II, 81 (§51), Oppenheim 
says: “The principle of nationality is of such force that it is fruitless 
to try to stop its victory.” 

14. Future of biternational Law, p. 16 (§23). 

15. Ibid., p. 66 (§ 76). In his treatise on International Law, I, 83 
(§51), Oppenheim declared that “the progressive development of 
International Law depends chiefly upon the standard of public moral¬ 
ity on the one hand, and, on the other, upon economic interests. . . . 
It may therefore fearlessly be maintained that an immeasurable 
progress is guaranteed to International Law, since there are eternal 
moral and economic factors working in its favour.” 

16. Future of International Law, p. 55 (§ 66). 

17. Ibid.,^. 54 (§65). 

18. See above, p. 85, 

19. 14 (S 31). 
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20 . 33 (§ 40 - 

21. Ibid., p. 21 (§ 28). 

22. Ibid., p. 18 (§ 26). 

23. Ibid., p. 24 (§31). 

24. Ibid., p. 18 (§ 25). 

2j. Ibid., p. 23 (§ 30). 

26. Ibid., p. 24 (§ 30). 

27. Ibid., p. 19 (§ 26). 

28. Ibid., p. 23 (§ 30). 

29. //7/t/.,p. 31 (§ 39). 

30. International Laue: a Treatise, I, 2 3ff. (§§ i8ff.): “General In¬ 
ternational Law has a tendency to become universal because such 
States as hitherto do not consent to its will in future either expressly 
give their consent or recognise the respective rules tacitly through 
custom.” 

31. Future of hiternational Law, p. 31 (§ 39). 

32. Ibid. 

33. Ibid. 

34. Ibid., p. 21 (§ 28). 

35. Ibid., p. 4 (§6). Before the Hague Peace Conferences, inter¬ 
national law was “essentially a book law, a system erected by greater 
or smaller authorities on the foundations of state practice and in its 
details often uncertain and contested” (p. 5 [§ 81). 

36. Ibid., p. 56 (§67). 

37. Christian Wolff Jus gentium viethodo scientifica pertractatuw 
Prolegomena 20 (p. 16 of Drake translation [see Bibliography!). 

38. Future of International Law, p. 24 (§ 31). 

39. Ibid., p. 14 (§ 20). 

40. It has been shown above (pp. io6f.) that modern constitutional 
law is conceived of as positive law of a higher character than ordi¬ 
nary law. The codified international law of the future, which is sup¬ 
posed to make the states’ subjection to the rule of law complete, 
would correspond to a similar concept of positive law. 

41. Seeabove, p. 93. 

42. Future of International Law, p. 41 (§ 50). 

43. Ibid. 

44. See Article 16 of the Convention for the Pacific Settlement of 
International Disputes, adopted by the first Hague Peace Conference, 
July 29, 1899. 

45. The second Hague Peace Conference adopted a draft con¬ 
vention regarding the establishment of a real international court, 
a “cour de justice arbitrale.” Oppenheim objects to the use of the 
term “justice arbitrale” because it “obliterates the boundary line 
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between the arbitral and the strictly judicial decision of international 
disputes” (International Law: a Treatise, I, 525 [§476f>l). 

46. Future of International Law, p. 46 (§57). 

47. Ibid.,p.^7 (§ 57). 

48. Ibid., p. ^7 (§58). 

49. Ibid., p.^S (§59). 

50. Ibid. 

51. Ibid. 

52. Ibid., p. 50 (§60). 

53. Ibid., p. 14 (§ 20). 

54. Ibid., p. 48 (§ 59). 

55. Ibid.,p. 53 (§63). 

56. Ibid.,p.S 4 (^65)- 

57. Ibid.,p. 51 (§61). 

Ibid. 

59. Ibid., p. 54 (§64). 

60. Ibid., p. 44 (§ 54). 

61. Ibid., p. 55 (§ 66). 

62. Ibid., p. 48 (} 59). 

63. Otfried Nippolcl, Die Fortbildwig des Vcrfakrcns in volkcr- 
rechtUchen Strcitigkciten, pp. 19-25. 

64. Ibid., p. 30. 

65. Fntirrc of Internatiojial Lau', p. 17 (§23). 

66. Ibid., p. iS (§25): “in the continuous struggle between inter¬ 
national and national interests the latter will only slowly prepare 
themselves to yield.” 

67. Und., p. 67 (§77). 

68. Ibid. 

69. Ibid. 

70. Ibid. 

71. Und., p. 56 (S 67). 

72. International La'll': a Treatise, I, 82 (§ 51). 

73. The fact that so much of the work of The Hague Peace Con¬ 
ferences is concerned with the rules of warfare and neutrality evi¬ 
dently does not seem to Oppenheim to be inconsistent with his idea 
that these Conferences have inaugurated a new era of peaceful co¬ 
operation between states. It appears to him to be of fundamental im¬ 
portance that the representatives of numerous states have come to¬ 
gether and, instead of dealing w ith concrete political problems, have 
laid dou n legal rules to be observed in the future by all members 
of the international community. The progressive thinker’s interest 
in questions of procedure frequently makes him ignore the particular 
nature of the case in which a certain procedure is followed. He there- 
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iotc \s mcVmed to assutwe tViat, \i a cctta'm metVvod \\as been success¬ 
fully used in a specific case, the same method will also produce good 
results when it is applied to matters of a different character, thus 
for instance, Christian Lange says in a passage where he deals u /f/,’ 
the progress of international law in the nineteenth century: ‘Vinter- 

diction dc \a traite est la premiere reforme d’ordre hunianifaire (jui 
fut realisee par voie internationak; eJJe a toujours servi de supreme 
argument aux amis de la Paix, pendant la periode cjui nous occupc, 
lorsqu’on leur reprochait verser dans Tiitopic, en faisant des morions 
en faveur de I’arbitrage et du desarmement'’ (“Histoire dc la doctrine 
pacifiste et de son influence sur le droit international,” Academic dc 
Droit International, Rccueil des coiirs, XIII (1926-III), 383. 

74. Future of hitcmatioval La'iVy p. 68 (^77). 

10: THE FIRST WORI.D WAR AND J HE 
RISE OF THE LEAGUE OF NATIONS 

1. Sec, for instance, Wilson’s address made at Helena, Montana, 
September ii, 1919: “All the thoughtful men in Germany, so far 
as I have been able to learn, who were following peaceful pursuits— 
the bankers and the merchants and the manufacturers—deemed it 
folly to go into that war. They said so then and they have said so 
since, but they were not consulted. I'he masters of Germany were 
the general military staflF” (U.S. Senate, 66th Congress, 1st Session, 
Addresses of President Wilson on His Western Tour, Septem¬ 
ber 4 to Septeinber 1919, on the League of Nations, Treaty of 
Peace 'with Germany, p. 141). See also ibid: “A great war cannot be¬ 
gin with public deliberation. A great w ar can begin only bv private 
plot.” 

2. See Wilson’s address in Bismarck, North Dakota, September 10, 
1919: “At the heart of Europe there were suffering peoples, inarticu¬ 
late but with hearts on fire against the iniquities practiced against 
them; held in the grip of military power and submitting to nothing 
but force; their spirits insurgent; and so long as that continued, there 
could not be the expectation of continued peace” {ibid,, p. 118), 

3. Wilson at Indianapolis, September 4, 1919 {ibid,, p. 20). 

4. See Wilson’s address at Billings, Montana, September ii, 1919: 
“Thousands of our gallant youth lie buried in France and buried for 
what? For the redemption of America? America was not directly at¬ 
tacked. For the salvation of America? America was not immediately 
in danger. No, for the salvation of mankind” {ibid,, p. 7). 

5. Shortly after the war the French jurist, Leon Duguit, declared 
that before the war it might have been possible to regard international 
law as a set of rules of merely moral character. The German aggres- 
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sion then seemed to demonstrate that belief in these rules was a com¬ 
plete illusion. Brutal force alone seemed to govern the world. But in 
the course of the war the situation changed fundamentaUy. “Puis, les 
evenements se sont deroules avec une logique implacable. La con¬ 
science mondialc en un formidable sursaut s’est insurgee; tous les 
peuples civilises de la terre se sont levcs et se sont unis contre le 
violatcur de la norme Internationale. Seules, quelques nations impuis- 
santes, degenerees ou encore barbares, sont rcstees muettes ou ont 
deserte la cause du droit. Spontanement s’est forme un faisceau de 
forces irresistibles qui a impose aux gouvernements allemands le re¬ 
spect du droit et qui a decide de punir leur forfaits, d’exiger des 
reparations et des garanties” {Traite du droit comtitutionnel, 2d ed., 
I, 107). Such ideas were not only expressed by authors who were na¬ 
tionals of one of the allied countries. In the summer of 1918 a Dutch 
author wrote: “nothing could be more disheartening than the dis¬ 
covery that the war of 1914 should present the same aspect as the 
wars of one or two centuries back. If this should prove to be the case 
what could then give us the courage to hope that things will be differ¬ 
ent a hundred or two hundred years hence? I'hc very fact that all 
over the world (by no means in belligerent countries only) this war 
is regarded as a struggle between crime and punishment, gives a hope¬ 
ful outlook on the future” (Cornelis van Vollenhovcn, The Three 
Stages of the Law of Nations, p. 64). 

6. Wilson asserted that this opinion was shared by every statesman 
he had met in Europe (sec U.S. Senate, op, cit,, p. 181), 

7. “You can not afford to discuss a thing when you are in the 
wrong, and the minute you feel that the whole judgment of the world 
is against you, you have a different temper in affairs altogether” 
{ibid., p. III). 

8. Sec, for instance, Wilson’s San Diego, California, address, Sep¬ 
tember 19, 1919 {ibid,, p. 279). 

9. In his address at Minneapolis, September 9, 1919, Wilson said: 
“The old order of things was not to depend upon the general moral 
judgment of mankind, not to base policies upon international right, 
but to base policies upon international power. So there were drawn 
together groups of nations which stood armed, facing one another. 
. . . This group of nations thought that it represented one set of 
principles; that group of nations thought that it represented another 
set of principles and that the best that could be accomplished in the 
W’orld was this that they used to call the balance of power. 

“Notice the phrase. Not the balance that you try to maintain in 
a court of justice, not the scales of justice, but the scales of force; 
one great force balanced against another force. Every bit of the 
policy of the world, internationally speaking, was made in the in- 
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dinars, on thepnn of the stronger nations 

nf the w-orld" (ibid., pp. gQff.). 

10. In his speech in Minneapolis, September 9, 19 * 9 ’ VvJiSOn to/d 
his audience: “I do nor think you realize what a change of mind has 
come over the world. As we used to say in the old days, some men 
that never got it before have got religion” {ibid,, p. 104). 

11. Address at Billings, Montana, September ii, 1919 (ibid,y p. 
130). 

12. Ibid. See also pp. 257, 286, 329, 337, 360. 

13. Address at Denver, Colorado, September 25, 1919 {ibid., p. 
349 )- 

14. Address at Spokane, Washington, September 12, 1919 (ibid., 
p. 166). 

15. In his International Government, a study prepared for the 
Fabian Research Department and published in 1916, Leonard S. 
Woolf declared: “I do assert that the legal, political, and diplomatic 
theories of the independence and sovereignty of States are illogical 
and the result of confused and timid thinking, and that the passion, 
directed and controlled only by false theory, is destructive of the best 
things in society which mankind has so slowly and so laboriously ac¬ 
quired” (p. 349). 

16. van Vollenhoven, The Three Stages of the Law of Nations, 
p. 59. The similarity between Grotius’ concept and the League of 
Nations idea was stressed by the same author in Grotius and Geneva, 
pp. 5ff. Sec also Maurice Bourqiiin, “Grotius ct les tendances actuelles 
du droit international,” Revue de droit international et de legislation 
coniparee, 3d ser., VII (1926), 86-125; Georges Gurvitch, “La Philo¬ 
sophic du droit de Hugo Grotius et la theorie moderne du droit inter¬ 
national,” Revue de metaphysique et de morale, XXXIV (1927), 
3 ^ 5 - 9 *- 

17. Official British Commentary to the Covenant (see Bibliog- 
raphy, under Great Britain). This Commentary can be regarded as 
representing the viewpoint of the British delegates to the Commission 
of the Peace Conference which drafted the Covenant. 

18. David Hunter Miller, The Drafting of the Covenant, II, 562. 
The British Commentary declares that “the ultimate and most effec¬ 
tive sanction [of the Covenant] must be the public opinion of the 
civilised world.” 

19. In the Declaration of Independence it was said that “a decent 
respect for the opinions of mankind” required the peoples of the 
Colonies to declare the causes which impelled them to the separation. 
Referring to this passage. President Wilson stated that “America was 
the first to set that example, the first to admit that right and justice 
and even the basis of revolution was a matter upon which mankind 
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was entitled to form a judgment” (Address at San Francisco, Septem¬ 
ber 17, 1919, in U.S. Senate, op. cit., p. 224). See also his address at 
Oakland, California, September 18, 1919 {ibid.^ p. 262). This Ameri¬ 
can example of submitting matters of universal importance to the 
judgment of public opinion now was to be generally followed. 

20. In one of the speeches made on his western tour, at Coeur 
d’Alene, Idaho, September 12, 1919, President Wilson said: “I hope 
every intelligent man belongs to the progressive thought. It is the 
only thought that the world is going to tolerate” {ibid., p. 159). 
Here the term “progressive thought” evidently is used in the sense 
of the concept analyzed in this study. 

21. With regard to this character of the League, sec the following 
statement in the official British Commentary to the Covenant: “If 
the nations of the future are in the main selfish, grasping, and war¬ 
like, no instrument or machinery will restrain them. It is only possible 
to establish an organisation which may make peaceful cooperation 
easy and hence customary, and to trust in the influence of custom 
to mould opinion.” 

22. See above, pp. 59-60. 

23. U.S. Department of State, Papers Relating to the Foreign Re¬ 
lations of the United States: the Lansing Papers, tpi4-1^20, II, i iRflF. 

24. Lansing explained the relationship between democracy and 
peace in the following words: “No people on earth desire war, par¬ 
ticularly an aggressive war. If the people can exercise their will, they 
will remain at peace. If a nation possesses democratic institutions, the 
popular will will be exercised. Consequently, if the principle of de¬ 
mocracy prevails in a nation, it can be counted upon to preserve peace 
and oppose war” (ibid.). 

25. The Nenje York Tinies, October 20, 1920, quoted by Ruhl J. 
Bartlett, The League to Enforce Peace, p. 192. 

Ii: THE IDEA OF COLLEC IIVE SECURITY 

1. It is not intended here to present a complete description of the 
Covenant or even of its most important clauses. Only an analysis of 
its guiding principles will be attempted. No reference is made to the 
history of the League, for any general conclusion derived from the 
League’s actual practice could alw^ays be contradicted on the basis 
of the not easily refutable argument that the particular circumstances 
in which this organization had to work and which w ere not foreseen 
at the time of the drafting of the Covenant w^ere responsible for the 
institution’s development. 

2. The French text runs as follows: “II est expressement declare 
que toute guerre ou menace de guerre qu’ellc affecte directement ou 
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non Tun des Membres de la Societe interesse la Soci6te tout entiere.” 

3. On the hypothetical “as if* character of the League concept 
of solidarity, see Arnold Wolfers, Britain and France between Two 
Wars; Conflicting Strategies of Peace since Versailles, pp. 334^. 

4. In its original form the Covenant mentioned, besides inquiry by 
the Council, only arbitration, not Judicial settlement. This situation 
was changed by an amendment which entered into force in 1924. 

5. Equivalent to unanimous recommendations of the Council were 
those adopted by the Assembly by a certain majority in case the dis¬ 
pute was referred to that body. As to the execution of arbitral awards 
and judicial decisions, it was only provided in the Covenant (Article 
13, para. 4) that the Council was to propose what steps should be 
taken to give effect to such an award or decision in the event of any 
failure to carry them out. 

6. “War is a process of heat” (U.S. Senate, 66th Congress, ist Ses¬ 
sion, Addresses of President Wilson ,,, on His Western Tom, 
September 4 to September 2$, 1^19, on the League of Nations, Treaty 
of Peace with Germany^ p. 33). 

7. In the paper which General Smuts wrote on the future inter¬ 
national organization, it was said: “The common view is that, if such 
a period of deliberation and delay is established, there will be time 
for extreme war passions to cool down, and for public opinion to be 
aroused and organized on the side of peace. And in view of the enor¬ 
mous force which public opinion would exert in such a case, the gen¬ 
eral expectation is that it will prove effective, and that the delay, 
and the opportunity thus given for further reflection and the expres¬ 
sion of public opinion, will in most cases prevent the parties from 
going to war. Then, although the engagement of the disputants is 
only to delay action pending the inquiry into or hearing of their 
case and the issue of a decision or report, the actual effect of the delay 
will in most cases be more far-reaching, and the threatened war may 
be prevented altogether” (Jan C. Smuts, “The League of Nations; 
a Practical Suggestion” in David Hunter Miller, The Drafting of the 
Covenant, II, 23-60, Doc. 5; text at p. 53), 

8. Article 15, para. 7. 

9. Article 5 of the Covenant. Generally only matters of procedure 
could be decided by a majority vote. One of the exceptions to the 
unanimity rule was the provision concerning the report just men¬ 
tioned, which could be adopted by the Council without the con¬ 
currence of the parties to the dispute. 

10. The Covenant set up formal criteria for the determination of 
an illicit war. It prohibited the resort to war under certain conditions 
without making distinctions regarding the justness of the cause. The 
causes of the conflict were to be examined by the Council or by 
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arbitrators or judges. But it seems to have been supposed that as a 
rule states advancing unjust claims would be especially inclined to 
go to war. 

11. D. H. Miller, The Draping of the Covenant, II, 562. 

12. Ibid. Wilson clearly considered public opinion to be the high¬ 
est world organ and in this capacity to be capable of deciding difficult 
legal problems. When the League of Nations Commission of the 
Peace Conference discussed the clause providing for abrogation of 
the League members’ obligations inconsistent with the Covenant, the 
President expressed the opinion that public opinion was the only 
authority which could decide the question of consistency or incon¬ 
sistency. He declared that “the decision of the court of public opin¬ 
ion will he much more effective than that of any tribunal in the 
world, since it is more powerful and is able to register its effects in 
the face of technicalities. Frequently the law decides one way and 
public opinion gives judgment in a manner that is broader and more 
equitable” {ibid., II, 280). 

13. Harold W. V. Temperley, ed., A History of the Peace Confer¬ 
ence of Paris, VI, 532. 

14. Speaking of the economic sanctions in Indianapolis on Septem¬ 
ber 4, 1919, Wilson said; “I would a great deal rather be put out of 
the world than live in the world boycotted and deserted. The most 
terrible thing is outlawry. The most formidable thing is to be ab¬ 
solutely isolated” (U.S. Senate, op. cit., p. 23). In the same connection 
lie said in Seattle on September 13, 1919: “It is the soul that is 
wounded much more poignantly than the body” {ibid., p. 194). 

15. The Commentary explained the legal situation as follows: ‘'It 
is the duty of the Council ... to recommend what effective forces 
each Member of the League shall supply; for this purpose each Mem¬ 
ber from which a contribution is required has the right to attend the 
Council, with power of veto, during the consideration of its par¬ 
ticular case.” 

16. League of Nations, Records of the Second Assembly, Plenary 
Meetings, p. 453. 

17. See the Report of the Third Committee of the Second Assem¬ 
bly {ibid., p. 424). 

18. The British Commentary said that each state was “justified” in 
breaking off relations with the offending state on its own initiative. 

19. Wilson expressed this opinion in a conference with members 
of the Senate Committee on Foreign Relations on August 19, 1919 
{Congressiotial Record, Vol. LVIII, Part 4, pp. 4014,4017). 

20. Ibid., p. 4019. In the course of this discussion Wilson finally 
declared that “in international law the word ‘legal’ does not mean 
the same as in national law, and the term hardly applies,” 
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21. The claUwSe enumerating the classes of disputes generally suited 
for arbitral or judicial settlement was inserted in order to meet the 
opinion, widely and strongly held in England and the leading Neutral 
Countries, that the provisions of the Covenant with regard to the 
settlement of disputes by arbitral process are not sufficiently progres¬ 
sive. It has been largely argued that the provisions of the Covenant 
as originally published were, in this particular direction, actually 
retrogressive as not sufficiently recognizing the distinction evolved in 
recent years between justiciable and non-justicial)le disputes” (Note 
by the British Delegation, in Miller, op, cit,, I, 416). 

22. In his speech at Columbus, Ohio, on September 4, 1919, Wilson 
said: “The passions of this world are not dead. The rivalries of this 
w orld have not cooled. They have been rendered hotter than ever. 
The harness that is to unite nations is more necessary now' than it 
ever w^as before” (U.S. Senate, op. cit., p. 8). 

23. It has been seen above that Oppenheim regarded arbitration as 
a method for settling disputes of a not strictly legal character. 'Ehe 
Covenant regarded arbitration as a means of deciding legal disputes. 
The Council of the League was the organ designed to deal w'ith politi¬ 
cal conflicts. 

24. In Miller, op. cit.y II, 52. 

25. Ihid.y II, 53. 

26. Ibid., II, 57. 

27. Ibid. 

28. Ilnd.y II, 378. 

29. See Lassa F. L. Oppenheim, International La'w: a Treatisey 6th 
ed., II, 4ff. 

30. Covenant of the League of Nations, Preamble. 

31. The British official Commentary to the Covenant (see Bibliog¬ 
raphy, under Great Britain) stated: “At the present stage of national 
feeling, sovereign States will not consent to be bound by legislation 
voted by a majority, even an overwhelming majority of their fel- 
low^s. But if their sovereignty is respected in theory, it is unlikely that 
they will permanently withstand a strong consensus of opinion, ex¬ 
cept in matters wffiich they consider vital.” The Commentary here 
expressed the same optimism wdiich had inspired Oppenheim’s ideas 
concerning international legislation. But the optimism was limited as 
far as the vital interests of states were concerned. 

32. When the Covenant was drafted, it w^as expected that the 
Council would comprise the representatives of five Great Powers 
and those of four other states. Actually, the Great Powers wxre never 
in a majority; finally they were outnumbered considerably bv the 
weaker states represented on that body. 
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33. See above, pp. 58-59. 

34. See Wilson^ address at San Diego, California, on September 19, 
1919: The peace treaty is “a treaty where peace rests upon the right 
of the weak, and only the power of the strong can maintain the right 
of the weak” (U.S. Senate, op. cit.y p. 267). 

35. Miller, op. cit., I, 31. 

36. Actually, the plebiscite was not used extensively for the terri¬ 
torial settlements taking place after the last war. See Temperley, op. 
ciu VI, 556 fF. 

37. In his address at Columbus, Ohio, on September 4, 1919, Wilson 
declared that without a League of Nations the military point of view 
would necessarily have had to prevail with regard to tlie establishment 
of boundaries. U.S. Senate, op. cit.y p. 9. 

38. Speaking of the peace negotiations, President Wilson said: 
“When strategic claims were urged, it wan a matter of common coun¬ 
sel that such considerations were not in our thought. We were not 
now arranging for future wars. We were giving people what be¬ 
longed to them” {ibid.). 

39. Wilson’s “First Paris Draft,” Article III, in Miller, op. cit.y 

II, 70. 


12: THE LEAGUE AS UNIVERSAL QUASI 
GOVERNMENT 

1. Leonard S. Woolf in his Intermtioiial Governmenty to which 
reference has been made earlier, provides a typical example of this 
argumentation. 

2. Harold W. V. Temperley, ed., A History of the Peace Confer¬ 
ence of Paris, V, 432!?. 

3. Article 17. 

4. Article i, para. 3. 

5. See above, n. 12 to Chapter 11. Cf. also above, pp. 197, 206. 

6. David Hunter Aiiller, The Drafting of the Covenant, II, 280. 

7. The Preamble also spoke of open, just, and honorable relations 
between nations. 

8. Wilson, in his address at Oakland, California, September 18, 
1919 (U.S. Senate, 66th Congress, ist Session, Addresses of President 
Wilson ... on His Western Tour, September 4 to September 
tpipy on the League of Naiiotis, Treaty of Peace with Germany, p. 
260). 

9. Article i, para. 2, of the Covenant provided that any fully self- 
governing state, dominion, or colony not belonging to the original 
League members could become a member of the institution. When 
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the Covenant was drafted, the term seJf-govcriiing was understood 
as implying a democratic and rc|)resentative form of government* In 
several of the speeches made on his western tour Wilson declared that 
no nation could be admitted to the League whose people did not con 
trol its government. See, e.g., his address made at Minneapolis, Sep- 

tpmher 0 lOlQ, in U.S. Senate, op. cit., p.wi. During the first year of 
temDer9,19 9 » . . Assembly interpreted Article 1 of rhe 

the Leagues existenc Records of the First Asitnihh, 

C^ccnanrin tfiesamesense^bee e^g ,,>ns/dcred to be self- 

Plenary Meetings, p. 007. Later a 

governing when it was sovereign and independent, oec, e.g"., tic cords 
of the Fifth Assentbly, Flemry Meetings, p. 470 (League of Nations, 
Official Special Supplement No. 2 3, 1924). 

10. Part XIII, Section I, Preamble. 


11. Address at Pueblo, Colorado, September 25, 1919 (U.S. Senate, 
op, cit., p. 360). 

12. Ibid., p. 361. 

13. In such a case the Council was to confine itself to issuing a 
report stating the fact that the matter in question w as within the 
domestic jurisdiction of one of the states concerned. 

14. Address at Billings, Montana, September 11, 1919 (U.S. Senate, 
op. cit., p. 131). 

15. Address at St. Paul, Minnesota, September 9, 1919 (ibid., p. 
113). 

16. See, e.g., his address at Reno, Nevada, September 22, 1919 
(ibid., p. 311). 

17. The idea that the typical case of oppression was rulership over 
a population belonging to a nation other than that of the majority of 
the people, and that freedom from foreign rule meant free institu¬ 
tions, explains why the I^eague could so easily change its interpreta¬ 
tion of the term “self-governing State” (Article i, para. 2, of the Cov¬ 
enant) in the sense indicated above. 


18. Wilson’s address at Denver, Colorado, September 25, 1919 
(U.S. Senate, op. cit., p. 355). 

19. Address at Spokane, Washington, September 12, 1919 (ibid., 
p. 172). 

20. It may be noted that the question of oppressed peoples was 
not regarded as limited to states of minor importance which had not 
yet reached a high degree of civilization. At the time when the Cove¬ 
nant was drafted many persons, especially in America, had the Irish 
question in mind when they spoke of the right of rebellion and seces¬ 
sion. In Paris, President Wilson told Lord Robert Cecil, the British 
delegate to the League of Nations Commission, that in his opinion “the 
Irish question might get to such a state that its discussion in the League 
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of Nations might be inevitable, and Cecil said that he quite agreed with 
this” (Miller, op. cit., I, 294). 

21. See, e.g., ibid., I, 166 (statement made by the French delegate 
Bourgeois at the League of Nations Commission of the Peace Con¬ 
ference). See also League of Nations, Records of the First Assembly, 
Plenary Meetings, p. 28 (statement by the Swiss representative Motta.) 

22. In its Advisory Opinion of February 7, 1923, concerning the 
Tunis-Morocco Nationality Decrees, the Permanent Court of Inter¬ 
national Justice very clearly expressed this view point: ‘The question 
w'^hether a certain matter is or is not solely w-ithin the jurisdiction of 
a State is an essentially relative question; it depends upon the develop¬ 
ment of international relations” (Publications of the Permanent Court 
of International Justice, Scries B, No. 4, p. 24). 

23. Wilson’s address at Pueblo, Colorado, September 25, 1919 
(U.S. Senate, op. cit., p. 361). 

24. The British official Commentary to the Covenant (see Bibliog¬ 
raphy, under Great Britain) declares in the passage dealing with 
mandates: “No provision is made in the Covenant for the extension 
of such safeguards to the other similar dependencies of the A^embers 
of the League, but it may be hoped that the maintenance of a high 
standard of administration in the mandate territories wdll react fa¬ 
vourably wherever a lower standard now exists, and the mandatory 
principle may prove to be capable of wide application.” In Article 
2 3 (b) of the Covenant the members of the League undertook, subject 
to and in accordance with international conventions, “to secure just 
treatment of the native inhabitants of territories under their con¬ 
trol.” 

25. See Records of the 14th Ordinary Session of the Assembly, 
Meeting of the Covnnittees, Minutes of the 6th Conmiittee, pp. yoff. 
(League of Nations, Official Journal, Special Supplement No. 120, 

•93?)- 

26. Article r, para. 2, of the Covenant provided that fully .self- 
governing dominions and colonies also could be admitted as members 
of the League. This provision w^as applied, how^ever, only in the case 
of a dominion belonging to the British Empire, portions of which 
w^ere among the original members of the organization. No other do¬ 
minion or colony w^as ever a League member. 

27. League of Nntions, Proch-Verbal of the $th Session of the 
Council, p. 21. 

28. League of Nations, Records of the First Assembly, Plenary 
Meetings, p. 320. 

29. League of Nations, Proces-Verbal of the jth Sessiofi of the 
Council, pp. 21, 31. 
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30. Address at Cheyenne, Wyoming, September 24, 1919 (U.S. 
Senate, op. cit., p. 342)- 

o‘'Sprc,p<«l « Genera) Smu«. In rte 

Coienant as finally adopted, the terms Assembly and Council 
were used instead of “Body of Delegates” and “Executive Council. 


55. Article 3, pani. 4. 

34. For the discussion of the Commission, sec Alillcr, op. cit..^ I, 

23 ifF. 

35. lb\d.^ II, 56iff. In the League of Nations Commission, President 
Wiison declared: “The plain people and the working classes who 
have seen into what they have been led in the war by governments are 
made anxious by the thought that they will not be represented in this 
assembly” (ibid.., I, 231). 

36. The first Assembly of the League considered it necessary to 
adopt a resolution in order to affimi this principle. It was said in this 
resolution that the Assembly had not the right “to interfere with the 
choice which a Member of the League may make of persons to repre¬ 
sent it, nor to prevent a representative from saying what he pleases,” 
but that it was essential that “it should be thoroughly understood that, 
when a Representative votes, the vote is that of the Member which 
he represents” (League of Nations, Records: of the First Assembly., 
Plenary Meetings^ p. 320). 

37. Nevertheless, some importance still was attributed to the (]uali- 
fications which were supposed to make a delegate truly representative 
of the people. For instance, the Norw egian delegate I lambro declared 
in the Assembly that the diplomatic element w as too strong in that 
body. Me considered the traditions of the diplomatic career not to 
be “in favour of publicity and openness.” Diplomatic agents living 
in the countries close to the headquarters of the League, in his opin¬ 
ion, could not really represent the “Parliaments and the peoples them¬ 
selves.” League of Nations, Records of the 8th Ordinary Session of 
the Assembly; Plenary Meethigs, p. 47; Records of the loth Ordmary 
Session of the Assembly, Meetings of the Conmnttees, Minutes of the 
4th Coimmitce, p. 26 (League of Nations, Official Journal, Special 
Supplement No. 79, 1929). In the eyes of the progressive, the diplo¬ 
mat essentially represented the state as a pow erful unit which w^as en¬ 
gaged in power politics with other units of the same kind. 

38. Miller, op. cit., I, 233. 

39. For this reason the hope that the protection of minorities w ould 
become the object of an unpolitical supervision by the community of 
mankind w^as not realized. Progressive writers complained that the 
Council of the League dealt generally with this question in a political 
manner, seeking a compromise between interested governments rather 
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than trying to secure the strict observance of the principles of justice 
laid down in the Minorities treaties. Sec, e.g., Georges Scelle, Precis 
de droit des gens: prmcipes et systematique, II, 245fF. 

13: THE LEAGUE AS CENTER OF NON- 
POLITICAL ACTIVITIES 

1. Article 23(e). On the origin of this clause, see William E. Rap- 
pard, Post-War Efjorts for Freer Trade, pp. 9-12. 

2. Ibid,, pp. 12-43. In that author’s view the League’s activities in 
the economic field were “vain attempts made by the organised inter¬ 
national community ... to allow its members to secure from one 
another and each for itself the obvious benefits accruing to all 
from the nature-willed geographical division of labour” {ibid., p. 
44 )- 

3. Section I, Preamble. 

4. President Wilson regarded as unpolitical the interests of labor¬ 
ing men which the International Labour Organisation was to pro¬ 
mote. Speaking of these interests, he said: “there is nothing political 
about it” (U.S. Senate, 66th Congress, ist Session, Addresses of Presi¬ 
dent Wilson . . . on His Western Tour, Septentber 4 to September 

on the League of Nations, Treaty of Peace 'with Germany, 
Address at Columbus, Ohio, September 4, 1919, p. 12). 

5. The Assembly’s budgetary power was an important clement of 
that organ’s right of supervising the technical activities of the League. 

6. See League of Nations, Records of the First Assembly, Plenary 
Adeetings, p. 340. 

7. League of Nations, Ten Years of World Co-operatio'H, p. 208. 

8 . Ibid. 

9. The International Labour Organisation in which, in addition to 
governments, employers and workers were represented, seemed to 
constitute a model of international cooperation based on the inter¬ 
dependence of peoples. 

10. This idea was very clearly expressed by William E. Rappard in 
the following sentence: “Le nationalismc economique s’oppose au 
liberalisnie non comme Ic national a I’international, mais comme le 
politique a reconomique” (Recueil d"etudes en rhonneur dEdouard 
Lambert, III, 402, quoted in Edmond Silberner, La Guerre dans la 
pensee economique dii XVle au XVlIIe siecle, p. 266). 

11. In a study entitled The Aims, Methods and Activity of the 
League of Nations (see Bibliography, under League of Nations), p. 71, 
it was stated that “broad-visioned patriotism,” which called for con¬ 
cessions to be made to other countries, was ultimately to a country’s 
advantage. 
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12. One author, enumerating the advantages resulting for the 
League of Nations from the use of experts, mentioned the fact that 
they were less subject to the pressure of public opinion than were 
public officials. John I. Knudson, A History of the League of NatioJis^ 
p. 202. Not the lack of insight nor the bad will of governments but 
the opinions of the various peoples themselves appeared to that author 
as obstacles to international collaboration, whose success depended 
on dispassionate reasoning. The conflict inherent in the concept un¬ 
derlying the League of Nations here becomes particularly clear. It 
was considered possible to organize, under the rule of universal reason, 
a world divided into independent states whose peoples regarded their 
interests as mutually antagonistic. 

13. League of Nations, Official Journal (1930), p. 1534. 

14. League of Nations, Report of the Committee Appointed to 
Study the Constitution^ Procedure and Practice of Committees of 
the League of Nations (Official No.: A.16.1935; Publications No.: 
General 1935*3). 

15. In its publication The Aims^ Methods and Activity of the 
League of Nations^ the League Secretariat went even further in stress¬ 
ing the necessary connection between the experts and their govern¬ 
ments. It was stated there that members of the technical committees 
who were not governmental representatives could at any rate be re¬ 
garded as “semigovernmental” because they were always more or less 
in touch with their governments and were “bound to consider the 
problems submitted to them, not merely from the technical stand¬ 
point, but also from that of practical policies” (p. 71). It was said 
further that even the members of committees dealing with essentially 
scientific problems (e.g., in the case of medical inquiries) should not 
be wholly devoid of a “national” character, “since there sometimes is 
a national element even in the most abstruse domains of science” (p. 
70 - 

16. With regard to the Economic Committee, it was stated that 
its constitution was “well adapted for its purpose, subject to the 
consideration that a general programme is framed by a governmental 
body.” 

17. League of Nations, The Development of International Co¬ 
operation in Economic and Social Affairs, Report of the Special Com¬ 
mittee (Official No.: A.23.1939; Publications No.: General 1939.3), 
p. 5. 

18. Ibid., pp. 5fF. 

19. League of Nations, Official Journal (1939), p. 272. 

20. This Central Committee .served as a model for the separate Eco¬ 
nomic and Social Council of the United Nations. See Leland M. 
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Goodrich and Edvard Hambro, Charter of the United Nations; Com- 
mentary and DocumentSy p. 209. 

21. League of Nations, Development of International Co-operation 
(work cited in n. 17, above), p. 19. 

22. Ibid.ypp. i3ff. 

23. Ibid,y p. II. 

24. Ibid.y p. 14. 

25. Ibid., p. II. 

26. Ibid. In another passage (p. 14) the Committee said: “Much 
of the League’s work ... is directed neither to indicating the man¬ 
ner in which national policies may best be coordinated nor to pre¬ 
paring the way for formal international agreements, but simply to 
promoting the spread of knowledge and enabling each country to 
learn from the experience of others.” 

27. This organization was invested with powers which were said 
to constitute a “restriction of national sovereignty”; international or¬ 
gans here 'u ere given the authority to issue binding decisions. Sec 
Herbert I.. May, “Dangerous Drugs,” in Pioneers in World Order; 
an Ainerican Appraisal of the League of Nations, p. 185. 

28. In the paper referred to above, Mr. May, then vice-president 
of the Permanent Central Opinion Board and acting chairman of the 
Drug Supervisory Body, discussed the question of the future of the 
international drug service and considered the case that the League of 
Nations should not survive and that there should be no new world 
organization to which the tasks fonnerly performed by the League 
could be transferred. May, op. cit., pp. i9ofF, He foresaw that diffi¬ 
culties would arise in this case, but they obviously were of a merely 
technical nature; it would have become necessary to revise the inter¬ 
national agreements which formed the basis of the international drug 
administration so that the functions, which under these agreements 
were exercised by the League, would be taken over by a special or¬ 
ganization. Mr. May evidently did not fear that that administration 
would work less efficiently if it were not connected with any central 
organization. When the League’s Advisory Committee on Traffic 
in Opium and Other Dangerous Drugs, a governmental body which 
together with the Central Opium Board and the Drug Supervisory 
Body formed the international dnig administration, discussed the 
Bruce Committee’s proposal to set up a Central Committee for Eco¬ 
nomic and Social Questions, doubt was expressed within the Opium 
Committee as to the expert knowledge of the members of the Central 
Committee which would have been necessary'' for directing the for¬ 
mer body’s work. League of Nations, Doc. C.162.M.147, 1940, XI, 
p. 15. The advantage of an agency coordinating and directing activi- 
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ties in the nonpolitical fields seemed not to be obvious so far as one 
of the more successful League agencies was concerned. 

29. Already at the League of Nations Commission of the Peace 
Conference a Belgian amendment to the draft Covenant had been 
presented whose object was the creation of an International Com¬ 
mission on Intellectual Relations. This amendment ran as follows: 
“The associated States will ensure, to the widest possible extent, the 
development of international, moral, scientific and artistic relations 
among the divers peoples and will give evidence, by every means, 
of the formation of an international mentality. To this effect there 
is created an International Commission of Intellectual Relations.” 
(French text: “Les Etats assocics assureront, dans la plus large mesure 
possible, le dcveloppement des relations intcrnationales, morales, sci- 
entifiques ct artistiques entre les divers peoples et prouveront, par tous 
les moyens, la formation d'une mentalite international. II est cree, a 
cet effet, une Commission internationale de relations intellectuelles.”) 
At Paris no action was taken on this proposal. Alillcr, op, cit., I, 350. 

30. Sec the Assembly resolution of Septcml)er 22, 1935, in League 
of Nations, Records of the 6th Assemblyj Plenary Meethiffs^ p. 105 
(League of Nations, Official Jomnal, Special Supplement No. 33). 

31. League of Nations, Ten Years of World Co-operation^ p. 328. 

32. Temperley, op, cit,^ VI, 459. 

33. Ibid, 

14: THE MODERN THEORY OK UNIVERSAL 
LAW AND THE LEAfUJE OK NATIONS; LEOAL 
MONISM AND THE PRIMACY OK THE 
LAW OK NATIONS 

1. Hersh Lauterpacht, Private Law Sources and Analogies of In¬ 
ternational Law {with Special Reference to International Arbitra¬ 
tion)^ p. 141, n. 2. Lauterpacht concludes his observation with the 
following words: “In our case, we ought not to accept absolute lia¬ 
bility, because there is no superior to judge whether negligence (or 
dolus) has taken place; we ought to think in terms of a Court of In¬ 
ternational Justice deciding in each particular case whether a breach 
of international duty has been committed.” 

2. League of Nations, The Aims, Methods and Activity of the 
League of Nations, rev. ed., p. 26. 

3. A comprehensive, critical analysis of the works of writers ex¬ 
pounding this theory is to be found in Walter Schiffer, Die T.ehre 
vow Primat des Vblkerrechts in der neueren Literatur, 

4. See especially Precis de droit des gens: principes et systematique 
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and “Regies gcnerales dii droit de la paix,” Academic de Droit In¬ 
ternational, Recueil des corns, XLVI (1933-IV), 33iff. Scellc’s legal 
theory is based on the doctrine of Leon Duguit, which in turn had its 
roots in nineteenth-century French social philosophy. Scellc obvi¬ 
ously ^^'as also influenced by the “pure theory of law” of the Viennese 
school. 

5. Scelle, Precis de droit des gens, II, 293. The French text reads: 
“rcxistence de cette communaute cecumenique du Droit des gens 
qui reprend, en I’elargissant, I’anciennc construction juridique de la 
Chretiente, sous la forme d’une civitas maxima universelle.” 

6 . Ibid,, 1 , I iff.; II, iff. 

7. Ibid,, II, 4. 

8. Ibid,, I, 34. 

9. Ibid,, I, 51: “II cst aujourd’hui indisciitable que le fait juridique 
intersocial est mondial: que des relations socialcs existent en puissance 
entre tons les habitants de la terre, ct que les echanges de produits, 
dc services ct d’idecs s’cntrecroisent comme un reseau sur rensemble 
de la planete.” 

10. See above, p. 80. 

ij. Scelle, 1 , 31: “Foute norme intcrsocialc prime toute norme 
interne en contradiction avee elle, la modific, ou I’abroge ipso facto.” 

12. Ibid,, I, 39; II, 349ff. 

13. Scelle consequently defined the “droit commun international” 
in the follow ing manner: “It is the entirety of the norms that govern 
the international global community; that is, all the subjects of law that 
make it up, without acceptance of nationality, and which have the 
same hierarchic predominance over the states’ juridical orders as the 
federal juridical order has over local juridical orders.” (“Cest I’cn- 
semble des normes que regissent la communaute internationale globale, 
e'est-a-dire tous les snjets de droit qui la composent, sans acception de 
nationalitc et qui ont sur les ordres juridiques ctatiques, la meme pre¬ 
dominance hierarchique que Tordre juridique federal sur les ordres 
juridiques locaux.”) Ibid,, II, 22. 

14.. Ibid,, I, 9ff. 

15. Ibid,, Preface, p. vii: “Pour nous, les rapports qu’il va s’agir 
de decrire et d’analyser sont des rapports etitre individus, formant une 
socicte universelle, et appartenant en meme temps a d’autres . . . so- 
cietes politiques . . . que la communaute humaine englobe et coor- 
donne et que son droit regit.” 

16. Ibid,, I, 46: “Si Ton regarde les choses telles qu’elles sont, on 
s’apergoit, en effet, que les rapports internationatix de base, ceux qui 
sont a rorigine des groupements intersociaux, sont des rapports par- 
ticulicrs ou interdndividuels, Ce sont les individus des differentes 
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collcctivites qui contractent entre eux des liens de famille, sc livrent 
a des actes de commerce, echangent des produits, culrivent des idees, 

17. Ibid.y I, 42. 

18. Ibid., Preface, p. vii. Scclle declared that the term droit des gem 
was “as comprehensive as possible, provided the word geits was not 
taken exclusively in its Latin etymology, which still implip the no¬ 
tion of collectivity, but in its common and current meaning of in- 
divuhials, considered singly as such and collectively as members of 
political societies.” (“H est en outre aussi comprehensif que possible, 
a condition dc ne pas prendre exclusivement le mot ‘gens’ avec son 
etyinologie latine qui implique encore I’idee de colicctivite, mais dans 
son sens vulgairc et courant d'indhndus, consideres isolcment comme 
tels et, collectivement, comme membres des socictes politiques.”) 

19. Ibid., I, “11 n’y a pas de place, dans un milieu juridique, 
pour une volonte souveraine.” 

20. /bid., II, 6: “Tout ordre juridique superpose, en effet, condi- 
tioime necessairement les ordres juridiques sous-jacents. Les normes 
juridiques des collcctivites composantes ne pen vent contredire les 
ordres juridiques supericurs des societes composees sans que la soli- 
darite globale qui est a I’origine de ces dernieres en soit immediate- 
ment affaiblie et menacee. II n"y a d’'autre alternative pour un systhne 
juridique compose que regir ou disparaitre. C’est dire que les com¬ 
petences dcs sujets dc droit des systemes composants sont immediate- 
inent et ipso facto conditionnees par la regie de droit du systeme 
compose.” 

21. Ibid., I, 76. 

22. Ibid., I, 78: “Or, si Ton abandonne la notion de souverainetc, 
il ne reste aiicun critere juridique de la competence etatique.” See 
also p. 74: “il n’y a point de critere juridique de TEtat.” 

23. Ibid., I, 82. 

24. In this theory the state appeared simply as one phase of the 
process by which individuals united in various groups of different 
size. Ibid., I, 32: “A chacune de ces etapes, on verra se reproduire le 
memc phenomene de hierarchic juridique, le mcme conditionnement 
automatique dcs systemes juridiques coordonnes par le systeme jiiri- 
dique coordonnateur, et ainsi de suite jusqu’a la derniere limite possi¬ 
ble de la coordination, jusqu’a ce que le systeme normatif de la societe 
humaine, ou Droit des gens, ait encadre et conditionne tous les autres 
systemes normatifs de toutes les autres societes politiques nationales 
ou internationales.” 

25. Ibid., I, 32ff.: “Le monisme juridique aboutit ainsi a supprimer 
toute opposition de nature entre le traditionnel droit interne et le 
traditionnel droit international, pour les fondre tous deux en un 
Droit intersocial unifie.” 
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26. Ibid., I, 48: “En realite, la soi-distant conquete de la ‘person- 
nalite’ par I’individu, en droit public international, c’est la conquete de 
la competence pour apr contre les gouvemants, la conquete du droit 
d’action en justice pour faire respecter la legalite par les gouver- 
nants.’* See also II, 32. 

27. Ibid., II, 44. 

28. Ibid., II, 103: “II est inadmissible que la responsabilite indi- 
viduelle disparaisse, dans ce domaine, derriere la responsabilite fictive 
ct inoperante dc I’Etat.” 

29. Ibid., II, jS. 

30. Ibid., II, II. 

31. Ibid.: “On n’a jamais nie, il est impossible de nier, qu’il y ait une 
elaboration du droit positif, un controle juridictionnel des situations 
juridiques, unc sanction executive allant jusqu’a I’cmploi de la force 
—de la guerre,—dans les rapports interctatiques. 11 y a done legisla¬ 
tion, juridiction, gouvernement au sens large et au sens restreint ou 
materiel du mot, activitc constitutionnelle complete, aussi bicn dans 
les societes du Droit des gens que dans celles du droit interne. Ce ne 
sont que les procedes de realisation qui different 

32. Ibid., 1,43; II, 10, 21. 

33. Ibid., II, 51. Scelle’s opinion that the relations between individ¬ 
ual nationals of different states were international relations determined 
his definition of the international functions performed by national 
authorities. “When the legislator of a state, or when national juris¬ 
dictions establish rules governing conflicts of laws or conflicts of 
jurisdiction, they enact rules of international lav). . . . When a na¬ 
tional judge delivers an opinion in a case bet^^xen nationals and for¬ 
eigners or between foreigners, he ceases to be a national judge and 
becomes an internatiotial judge.” (“Lorsque le legislateur etatique, 
ou les juridictions nationales, etablissent des regies de conflits de lois 
ou de conflits dc juridiction, ils edictent des regies de droit interna¬ 
tional. . . . Le juge national, lorsqu’il rend un jugement dans une 
affaire entre nationaux et etrangers ou entre ctrangers, ccsse d’etre 
un juge national pour devenir un juge international^^) 

34. Scelle, “Regies generales du droit de la paix,” p. 664. 

35. Scelle, Precis de droit des gens, I, 125: “Tout gouvernement 
etant a la fois gouvernement national et gouvernement international, 
a pour competence de maintenir et de faire respecter le Droit in¬ 
ternational en intervenant a cette fin.” 

36. Ibid., II, 31: “Elle [i.e., intervention] peut, thdoriquement, 
s’exercer non seulement au profit des nationaux, mais de tout sujet 
de droit dans I’ordre international, qu’il s’agisse de ressortissants 
d’Etats tiers, ou meme de ceux de I’Etat contre lequel elle s’exerce.” 

37. Scelle, “Regies g^n^rales du droit de la paix,” p. 669. 
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38. See Scelle’s observations on the theory of “bellum jnstuin, 
ibid., pp. 675/1. 

39. Scelle, Precis de droit dcs gens, I, 63fF. 

40. Scelle emphasized “the unity of the law and the fundamental 
parallelism between the juridical technique of national disciplines and 
that of international law” (“Funitc du Droit et le parallelisme fonda- 
mcntal entre la technique juridique des disciplines nationales et cellc 
du Droit international”). Precis de droit des gens, I, 69. 

41. Ibid., I, 83: “Sont ‘Etats’ les collectivites dont les gouverfiants se 
sont vu reconnditre la competence itiajeure du Droit des gefis.^^ 

42. Ibid., I, 74: “I/organisation etatiqiie a ton jours joue et jone 
encore, aii sein de la communaiite du Droit des gens, le role capital. 
Du point de vue politique elle est VorgaJiisation de la puissance?^ In 
another passage (II, 5) Scelle declared that the states constituted the 
“hinge” between the national and international spheres. “L’Etat forme 
charniere, pourrait-on dire, entre le monde interne 011 national et le 
niondc exteme ou international.” 

43. Ibid., I, 23: “Le pouvoir est ainsi relement de base de toiite 
organisation sociale.” 

44. Ibid. 

45. Ibid., I, 101: “le Droit international veut que lorsque les forces 
sociales se sont degagees, imposces et organisees, la competence soit 
reconnue a ceux qui les incarnent. Cest Tefficacite qui est le titre juri¬ 
dique de la competence.” A state existed “lorsque le pouvoir de fait 
des gouvernants d’une collectivite s’est definitivement affirme et est 
devenu exclusif de tout autre.” See also p. 102: “Le titre essential d’un 
gouvernement a gouverner, c^est la puissance qu'il en a^ 

46. Ibid., I, 24. 

47. On this question, see Schiffer, op. cit., pp. i2 8flF. 

48. Scelle, Precis de droit des gens, I, 55: “Nous observerons ce- 
pendant un rattachement des individus sujets de droit et dcs situations 
juridiques aux territoires etatiques et, par la, a la competence des 
agents et gouvernants nationaux.” 

49- Ibid. Scelle described that situation in the following way: “I.es 
fonctions sociales internationales seront pour ainsi dire fractionnees, 
au lieu d’etre coordonnees d’une fagon assez analogue a ce qu’elles 
furent dans le systeme de la feodalite. Les communautes internatio- 
nales particulieres et la societe intemationale globale se trouvent 
comme reparties en autant de divisions administratives et judiciaires 
qu’il y a d’Etats interesses. Mais ces divisions restent incoordonnecs, 
sans autre liaison que la communaute du droit objectif qui s’appliquera 
dans chacune d’elles.” 

50. Ibid., I, 117. 

51. Ibid., II, 139, 292, 547. 
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52. Ihid.y I, 23. 

53. Ihid., II, 547: “tant qu’une conscience plus claire de la solidarite 
commune n’aura pas transrorme la procedure interetatiquc en proce¬ 
dure superetatique, et substiruc la hicrarchie des competences a leiir 
utilisation concurrente ” 

54. Ibid.y I, 57: “Ce n’est pourtant qiie d une organisation supere¬ 
tatique que Ton peut raisonnablement attendre Tepanouissement defi- 
nitif et Tefficacite du Droit.” In another passage (I, 188) Scelle de¬ 
clared that the steady growth of solidarity required “rexistencc d’une 
hurarchie juridiqiie et itistitutioimclle, exclusive dc Tidee de souvc- 
raincte, et dont Taboutissement ideal scrait le fcderalisme univcr- 
sel.” 

55. Ibid., II, 28. See also II, 254/?. 

56. Jbid.y II, 548!!. 

57. Ibid., I, 213: “Cest . . . le pole vers lequel s’oriente, sans pro- 
bablement jamais devoir y parvenir, la communautc du Droit dcs 
gens.” 

58. Ibid., II, 15: “La theorie des libcrtcs individuclles et collectives 
cst a la base mcmc du Droit des gens. Elle se confond presque avec 
lui pour Ics tenants du droit naturcl 011 de Tidcalisme juridiqiie.” 

59. Ibid., II, 14. 

60. Ibid., II, 24. 

61. Ibid., 11 , 17. 

62. Ibid., II, i8ff. 

63. Ibid., II, 262, 

64. Scelle, “Regies gcncralcs du droit dc la paix,” p. 410. 

65. Scelle, Precis de droit des gens, II, 294: “la transposition en 
Droit des gens du principe democratique de Tattribution et du retrait, 
par les gouvemes, des competences gouvernementales.” See also II, 
2 59ff.: “la formule du droit des pcuples est Taboutissement, en droit 
public international, du principe democratique du droit interne relatif 
a I’institution, au controle et a la destitution des gouvernants.” 

66. Ibid., I, 188: “le besoin de self-government, qui est une condi¬ 
tion du progres, du libre dcveloppcment des genies ou particularites 
ethniques.” 

67. Scelle considered a “universal military order” neither probable 
nor desirable. Ibid., II, 86. 

68. Ibid., I, 187!?. 

69. Ibid., I, 13. 

70. Ibid., II, 260. That principle “fait passer la ‘competence des 
competences’ dcs gouvernants aux gouverncs,—ce qui est bien la ne¬ 
gation de la souverainete des premiers.” 

71. “Regies generales du droit de la paix,” p. 411: “e’est dans une 
diminution de la competence discretionnaire (ou, si Ton prefere, de 
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I’ancienne notion de souverainete), que resident les possibility de 
liberation des peuples.” 

72. Precis de droit des genSy I, 14. 

73. “Regies generales du droit de la paix,” pp. 372£f. 

74. Ihid.^ p. 373: “voiiloir maintenir la notion de souverainetc 
etatique, c^est nier Vexistence du droit international.^^ 

75. Precis de droit des gens, I, 25. 

76. Ihid.y I, 57. 

77. Scelle himself admitted the decisive role played by the states 
or their rulers within the League. See, for instance, ibid.^ 1 , 258. 

78. Ibid.^ I, 69. 

79. I, 47. 

80. See ibid.^ II, 11, where Scelle declared that the present imperfec¬ 
tion of the supranational organization did not justify the conclusion 
“that the efficacy of the law known as ‘international’ will not some 
day be the same as that of the law known as ‘municipal’ ” (“que I’effi- 
cacite du droit dit ‘international’ ne sera pas quelque jour la meme 
que celle du droit dit ‘interne’ ”). 

81. II, 64!?. 

82. Ibid., II, 70: “C’est un regime d*anarchie qui, dans les periodes 
de crisc, aboutit a la course aux armements tarifaires, au protection- 
nisme aveugle, au nationalisme cconomique, dont le resultat le plus 
clair cst d’acculer progressivement les peuples au chomage et aux 
catastrophes economiques, commercialcs et monctaires.” 

83. Ibid.: “un organmne superetatique propre a degager I’interet 
general et la solidaritc internationale.” 

SOME CONCLUSIONS: UNITED NATIONS 
AND WORLD STATE 

1. Leland M. Goodrich and Edvard Hambro, Charter of the United 
Nations; Commentary and Documents, p. 55. 

2. United Nations Charter, Article 2. 

3. Ibid., Article 55. 

4. Ibid., Article i (4). 

5. See above, p. 209. 

6. See Felix Morley, Humanity Tries Again; an Analysis of the 
United Nations Charter, pp, 2 iff. 
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